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Second Facilitator’s Note
Draft Regulation 107: Review of the Regulations (FOP Group)

1. Introduction

Draft regulation 107 concerns the review of the Regulations and remains one of the key outstanding
issues for advancing focused negotiations. The Kingdom of Belgium has indicated its availability to act
as Friend of the President for this item and has shared a facilitator’s note inviting delegations to provide
clarification on a number of related issues.

The Kingdom of Belgium wishes to warmly thank delegations for their input, comments and drafting
suggestions. On this basis, this second facilitator’s note sets out a revised text for draft regulation 107.
For ease of reference, the aim has been to provide a text that is as clean as possible, while retaining
multiple options where views diverge or where further clarification or input is required. This is, of
course, without prejudice to delegations’ ability to reintroduce earlier proposals or to submit new textual
suggestions.

This note first clarifies, paragraph by paragraph, the revisions made. It then presents the revised text of
draft regulation 107, followed by questions aimed at further clarifying outstanding issues and refining
the text with a view to its inclusion in the further revised consolidated text.

2. Paragraph by paragraph clarification of the revisions made

a. Paragraph1

[1. Five years following fAlt—l—the-approval-of these Regulationsbythe
Assembly] [Alt. 2 the signature of the first Exploitation Contract] [Alt. 3 the

first date of commencement of Commercial Production], the Council shall
undertake a comprehensive review of the manner in which these Regulations
have operated in practice -and may also reasenably-undertake sueh-aadditional
reviews to the extent necessary at any time thereafter.]

[1. Alt. The Council shall take a full review of these Regulations. This review
shall, at least, include:

(a) the manner in which these Regulations have operated in practice;

(b) the effectiveness and enforceability of these Regulations, including
potential regulatory gaps:-and

(c) the manner in which these Regulations have ensured—compliance

with[given effect to]/[upheld] the principles, approaches, and policies
pursuant to regulation 2, and the general obligations relating to the Marine
Environment pursuant to regulation 44, paragraph-—I1bis_[and regulation

44ter].; and

(d) the manner in which the implementation of these Regulations contributes
to the broader objectives set out in Part XI of the Convention.

1. Alt. bis The first review shall take place five years following the-appreval
of these Regulations—by—the-Assembly, [signature of the first Exploitation

Contract]/[first date of commencement of Commercial Production] and no
later than ten years after the adoption of these Regulations by the Council.
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1. Alt. ter After the review pursuant to paragraph 1bis, the Council may also
undertake such a review at any time thereafter, but shall do so at least every
ten years.]

From the input received, options 1 (paragraph 1 alone) and 3 (the
alternative structure consisting of paragraphs 1 Alt., 1 Alt. bis, 1 Alt.
ter and 1 Alt. quat) appear to be preferred. These options have therefore
been retained above.

Textual suggestions aimed at improving either option have been
incorporated and are reflected in track changes.

It was noted that “the approval of these Regulations by the Assembly”
is less relevant as a point of commencement, given that a meaningful
assessment of the effectiveness of the Regulations, and the need for
revision, can only follow from their practical application. The
facilitator has therefore removed this option and retained the two
remaining options in track changes in paragraphs 1 and 1 Alt. bis.
Paragraph 1 Alt. quat has been moved to paragraph 1 Alt., as it was
considered to relate more directly to the substance of the review
Additional textual improvements reflected in track changes have been
accepted in order to streamline and clarify the text.

b. Paragraph 2

evidentthat these Regulations-are notadequate—aA}[Any State party_and any
organ of the Authority, the—Ceommission,—the—Enterprise,—any Contractor

woh ASOrHe-State): Sta old doh-a-Sta Frmay at
any-timeffollowing the completion of the first review} request the Council to
consider, at its next ordinary session, revisions to these Regulations and the
matter shall be included in the provisional agenda of the Council for that
session.

Different views were expressed with regard to this paragraph, both
concerning the bracketed text and the paragraph as a whole.

It was noted that the bracketed language at the beginning lacks
precision and may be subject to divergent interpretations. It is therefore
proposed to delete this language and to begin paragraph 2 with “Any
State Party [...]".

It is proposed to simplify the listing of entities entitled to request
revisions.

A clear preference was expressed for the term “request”; accordingly,
“suggest” has been removed from the revised text and “request”
retained without brackets.




USAGE OFFICIEL - OFFICIEEL GEBRUIK

c¢. Paragraph 4
[3. Inthe tightof that reviews—Tthe Council may in accordance with the

Convention and the Agreement adopt and apply provisionally, pending
approval by the Assembly, amendments to these Regulations, taking into
account the recommendations of the Commission or other subordinate organs.
fSuch provisional application shall not exceed [3] years from the date of
adoption of the amendments by the Council.]

= Different views were expressed with regard to this paragraph, ranging
from the removal of brackets and bracketed text to the deletion of the
paragraph as a whole.
The beginning of the paragraph has been removed as it was considered
redundant.
It was suggested to have provisional application not be longer than 3
years.
The paragraph has been renumbered as paragraph 3.

d. Paragraph S

4. Amendments to these Regulations shall be implemented by existing
Contractors. Any amendments may provide for a transition period for
implementation by existing Contractors of amendments to these Regulations.

= The facilitator proposes to present paragraph 5 as clean text by
removing track changes and renumbering it as paragraph 4.

3. Revised text

Regulation 107

Review of these Regulations

[1. Five years following fAlt——theappreval-of these Regulationsbythe
Assemblyd [Alt. 2 the signature of the first Exploitation Contract] [Alt. 3 the

first date of commencement of Commercial Production], the Council shall
undertake a comprehensive review of the manner in which these Regulations
have operated in practice -and may also reasenablyundertake sueh-aadditional
reviews to the extent necessary at any time thereafter.]

[1. Alt. The Council shall take a full review of these Regulations. This review
shall, at least, include:

(a) the manner in which these Regulations have operated in practice;

(b) the effectiveness and enforceability of these Regulations, including
potential regulatory gaps:—and

(c) the manner in which these Regulations have ensured—compliance

with[given effect to]/[upheld] the principles, approaches, and policies
pursuant to regulation 2, and the general obligations relating to the Marine
Environment pursuant to regulation 44, paragraph—Ilbis_[and regulation

44ter].; and
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(d) the manner in which the implementation of these Regulations contributes
to the broader objectives set out in Part XI of the Convention.

1. Alt. bis The first review shall take place five years following the-appreval
of-these Regulations—bythe-Assembly, [signature of the first Exploitation

Contract]/[first date of commencement of Commercial Production] and no
later than ten years after the adoption of these Regulations by the Council.

1. Alt. ter After the review pursuant to paragraph 1bis, the Council may also
undertake such a review at any time thereafter, but shall do so at least every
ten years.]

%wdeth&Hhes%Reg&Laﬂens—a%&nei—adeq&a&%aA{[_ny State party and any
organ of the Authorltv, %h%@emﬁ&s&eﬂ,—th%&&eﬁpﬁs%aﬂy—ee{m&%

0 g 0 e-party)-may at
any—&mﬂfollowmg the complet1on ofthe flrst rev1ew3r request the Council to
consider, at its next ordinary session, revisions to these Regulations and the
matter shall be included in the provisional agenda of the Council for that
session.

[3. In—the tight-of thatreviews—Tthe Council may in accordance with the

Convention and the Agreement adopt and apply provisionally, pending
approval by the Assembly, amendments to these Regulations, taking into
account the recommendations of the Commission or other subordinate organs.
fSuch provisional application shall not exceed [3] years from the date of

adoption of the amendments by the Council.]

4. Amendments to these Regulations shall be implemented by existing
Contractors. Any amendments may provide for a transition period for
implementation by existing Contractors of amendments to these Regulations.

4. Outstanding issues and questions for clarification

- Paragraph 1:

Two options remain for paragraph 1: paragraph 1 as a standalone provision, and the alternative structure
consisting of paragraphs 1 Alt., 1 Alt. bis and 1 Alt. ter. In addition, two commencement points for the
first review remain: ‘the signature of the first Exploitation Contract’ and ‘the first date of
commencement of Commercial Production’. The facilitator would therefore welcome views on the
following:
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o Do delegations have a preference between the two options for paragraph 1?
o Do delegations have a preference for a commencement point?
o Are the textual changes acceptable to delegations?

- Paragraph 2:

It was noted that paragraph 2 may be rendered obsolete, as both options for paragraph 1 provide for
additional or subsequent reviews. The facilitator would therefore welcome views on the following:

o Do delegations see a need to retain paragraph 2, or can it be deleted?
o In case paragraph 2 is retained, are the textual changes acceptable to delegations?

- (New) Paragraph 3:

It was noted that paragraph 3 may be rendered obsolete, as procedures relating to recommendations by
the Commission, provisional application by the Council, and approval by the Assembly are already
comprehensively governed by UNCLOS and the 1994 Agreement. The facilitator would therefore
welcome views on the following:

o Do delegations see a need to retain (new) paragraph 3, or can it be deleted?
o In case (new) paragraph 3 is retained, are the textual changes acceptable to
delegations?

- (New) Paragraph 4:
The facilitator would welcome views on the following:

o Do delegations agree with the text of (new) Paragraph 4?

- Other issues:
The facilitator would welcome views on the following:

o Should language on stakeholder consultation be reinstated in draft regulation 107?
o Would it be necessary or desirable to specify the procedure for commencing and
finalising the review?

5. Proposed way forward

The Kingdom of Belgium invites delegations to submit input by 11 June. Following this deadline, the
Kingdom of Belgium will review the input received and prepare a second revised version of draft
regulation 107 for submission by 15 June, with a view to its inclusion in the next revision of the
consolidated text.

6. Contact details

Input, questions and comments may be sent to the Belgian delegation at: thomas.voets@diplobel.fed.be
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