Spain Proposal June 2025 DR35 –	Comment by Auteur: France thanks Spain for this proposal, the insightful non-paper and the further explanations during the last IWG meeting. 
To our view, this proposal presents several elements that are in accordance with our position (simplification of the process, deletion of the compensation, decisions by the Council for instance). Nevertheless, we would like to draw attention on the several following points that justify our proposed modification : 

-effective protection of human remains and UCH is threatened by the deletion of all measures that would encourage the contractor to notify a discovery. Therefore, the deletion of the compensation (which is a good point for us) shall be replaced by another measure, such as the involvement of an archeology surveyer that is (i) able to detect the UCH and HR and (ii) could have some responsibilities during the notification process; 

-the respect of the consent of the State whose wreck is under sovereign immunity is not explicitly guaranteed in the procedure ;

-The process for interested States to transmit their views to the Council is not mentioned in the Reg. Spain mentioned the UNESCO process on that point during the IWG. How would it be translated here?  

-Some elements of language of the UNESCO Convention 2001 could be used without prejudice to non-Parties States such as the Rules of the Annex, that are recognized professional and technical norms (see Omnibus resolution) through a reference or substantially in an Annex for instance. 

As a matter of clarity, we propose to mention the principles at the beginning of the regulation. 
Human remains and underwater cultural heritage
1. Exploitation activities in the Area shall be conducted in a way affect human remains and/or underwater cultural heritage that does not negatively. 
1. Bis Consistent with State practice and international law, including the United Nations Convention on the Law of the Sea, nothing in these regulations shall be interpreted as modifying the rules of international law and State practice pertaining to sovereign immunities, nor any State’s rights with respect to its State vessels and aircraft. No decision shall therefore be taken by the Council about the disposal, protection or preservation of a wreck entitled to sovereign immunity and associated human remains without the consent of the flag State.	Comment by Auteur: UNESCO 2001 wording, art. 2§8	Comment by Auteur: For clarity, principles could be placed at the beginning of the Reg. 	Comment by Auteur: This part is a consequence of the principle enunciated, as applied to the present process. The wording comes from the proposal of the WG. SP proposal could also be an alternative as long as decisions are also covered to include State/ISA decisions in the procedure:
“No [decision nor]activity directed at, or incidentally affecting, sunken State vessels and aircraft shall be undertaken or authorised without the consent of the flag State. “ 
 
1. Ter. Any measure decided under this regulation shall be adopted or suggested in accordance with applicable standards and taking into consideration adopted guidelines.“ The recognized professionnal norms applicable to UCH and HR include the Rules of the Convention on UCH (2001); 	Comment by Auteur:  § 7 moved here (principle)	Comment by Auteur: These rules could also be reproduced in substance. France is flexible. 
For the purpose of this regulation, by virtue of article 165 §2 lit. (e), the Commission shall appoint and consult experts in underwater archeology, archeological survey, international law experts on UCH, history and, when applicable, traditional knowledge of indigenous people and local communities .	Comment by Auteur: Alternative proposal to the Committee, in order to formulate an obligation to use experts in the process	Comment by STADLER Anna: This obligation should also be made for the evaluation of the cultural management plan. 


1. Quater. The rules established in these regulations aiming at protecting human remains and undersea cultural heritage shall be interpreted, as much as possible, consistently with other applicable international law norms. 	Comment by Auteur: Compatibility clause


2. The Contractor shall notify the Secretary-General in writing within 48 hours the finding in the Contract Area of any human remains and/or underwater cultural heritage, and its location, including the preservation and protection measures taken, on the basis of the cultural management plan, the decision of the archaeologist surveyer and the relevant professional guidelines. The Contractor shall immediately cease exploitation activities within a 200 meters radius of the finding. 
· 3. The Secretary-General shall transmit such information in writing, within two (2) days of receiving it to all member States, the President of the Council, [the Committee/ the experts appointed or consulted by the LTC] the Director General of the United Nations Educational, Scientific and Cultural Organization (UNESCO), to any other competent international organization and to any other competent observer.
4. Within ten (10) days of the notification of the discovery by the Secretary-General, any member State may declare to the President of the Council its interest in being consulted on how to ensure the effective protection of the human remains and/or underwater cultural heritage found in the Area. This declaration shall be based on a verifiable link to the human remains or Underwater Cultural Heritage concerned, particular regard being paid to the preferential rights of States of cultural, historical or archaeological origin . The sponsoring State shall always be considered one of these interested States, as shall be the flag State. Competent organizations and interested observers shall have the same length of time to notify the Secretary-General their interest in being consulted. 
“On this occasion, if a State declares that a reasonable ground exists to consider that the vessel or aircraft benefits from its sovereign immunity, the following procedure is suspended until this declaring State confirms the applicability of the immunity or dispels its suspicion, within 30 days from the declaration. The contractor shall cooperate and give all the information needed to the Authority and the declaring State.  	Comment by Auteur: Procedure to protect the consent of the flag state of a wreck under sovereign immunity	Comment by Auteur:  flexible
An interested State, as defined in §4 could make a sufficiently motivated reservation to this declaration [to the Committee] if within 30 days following the declaration of potential sovereign immunity.”	Comment by Auteur: flexible

“In case of a discovery of isolated human remains, a decision should then directly be adopted to preserve it by establishing a non exploitable area.”  	Comment by Auteur: Preserves/protects isolated human remains, and takes into account the fact that no State can be identified for their protection: the procedure of declaration of interest is not necessary

4. bis The Committee/ The [experts] [consulted][appointed] by the LTC shall make recommendations within 30 days after the notification to the Committee by the SG. This period shall be extended to 10 ten days after the confirmation of the nature of the wreck by the declaring State when applicable. In this case and if a reservation was regularly expressed by another interested State, the Committee the experts [consulted][appointed] by the LTC give their opinion on the reasonable character of the elements provided by the declaring State and provide for recommendations for the protection of the elements in discussion within 10 days after the confirmation of the nature of the wreck by the declaring State on the basis of the information provided by the declaring State, and, if applicable, of the reserving State. The Committee The experts [consulted][appointed] by the LTC are free to ask complementary information to all parties involved. 
If the wreck and associated human remains and objects are protected by sovereign immunity, a decision shall be taken by the Council, in accordance with art.35 § 5. If the wreck is not, or if no confirmation has been provided within the 30 days by the State that had made the previous declaration, the procedure shall proceed as herein after described, taking into account the time that was needed for establishing the status of the wreck. 	Comment by Auteur: Flexible 
The views of interested States, competent organizations and interested observers shall be transmitted within 20 days after their declaration of interest, by [means yet to be determined].
5. After ascertaining the views of interested member States, particularly those with preferential rights under Article 149 of the Convention, within ninety (90) days of the notification of the discovery by the Secretary-General, the Council shall make a decision as to whether or not exploitation activities shall be terminated within an area surrounding the discovered human remains and/or underwater cultural heritage. The Council may suggest to the Member States any measure to preserve the human remains and/or underwater cultural heritage in their archaeological and natural context, for the benefit of humankind as a whole. In adopting its decisions based on professional standards, the Council shall take into account taking into account the recommendations of the Committee of the Commission, the views of the United Nations Educational, Scientific and Cultural Organization and other competent organizations. The Council may also take into account the views of other competent observers.  Where appropriate, it shall be based on  the consent of the reporting State.	Comment by Auteur: If our proposal at §4 is kept, this can be deleted. 	Comment by Auteur: Flexible.  	Comment by STADLER Anna: (See new proposal by Spain)	Comment by Auteur: Support
6. No activity directed at, or incidentally affecting, sunken State vessels and aircraft shall be undertaken or authorised without the consent of the flag State. 	Comment by Auteur: see §2
7. Any measure decided under this regulation shall be adopted or suggested in accordance with applicable standards and taking into consideration adopted guidelines. 	Comment by Auteur: see §2
8. The Contractor shall not be entitled to compensation for any measure required in this regulation. 	Comment by Auteur: France supports this deletion but without another solution, it threatens an effective protection. This is why we propose the intervention of a designated archaeological surveyor. 
This surveyor is not necessarily onboard but should be transmitted relevant information during the exploitation to ensure that chance discovery can effectively be detected. 
9. The Council shall forward to the Seabed Mining Register all information, except for confidential information, used in making its decision under paragraph 5 of this regulation.


