
Report of the Friends of the President Group on the Environmental Compensation Fund
Presented to the Council
The Friends of the President group on the Environmental Compensation Fund (ECF) held its first meeting on 15 July 2025. We thank all delegations for their active and constructive participation, as well as the Secretariat for its support.
Discussions were based on proposed texts for Draft Regulations 54, 55 and 56, developed on the basis of prior submissions and aimed at operationalizing the ECF as a last-resort mechanism to address environmental damage, in line with paragraph 205 of the 2011 ITLOS Advisory Opinion. The group agreed to proceed paragraph by paragraph, allowing delegations to provide targeted input.
The revised proposals reflect broad support for the establishment of the Fund (DR 54), including key elements such as the determination of contributions, fund management, claim procedures, and minimum size. While not controversial, some delegations suggested including guiding principles, either within the regulation or as part of the future rules and procedures to be approved by the Assembly.
Regarding the purpose of the Fund (DR 55), there was general agreement that it should provide compensation in cases where a Contractor does not meet its liability in full and no other recourse is available. The need to clarify the scope of compensable damage and the reference to restoration was acknowledged as an area requiring further discussion.
On funding modalities (DR 56), delegations broadly supported the polluter-pays principle as the primary basis, through a one-time contribution and an annual levy. Some delegations suggested a broader approach, allowing the Council to authorize additional contributions from other entities that benefit from activities in the Area, provided this remains within the Authority’s mandate.
As a next step, a revised version of the text, reflecting the comments received, will be projected during the upcoming session of the group. Additional written input is welcome.
Finally, it is understood that a broader discussion on liability—including the role of insurance mechanisms—will be necessary at a later stage.
The Friends of the President group on the Environmental Compensation Fund (ECF) held two informal meetings, on 11 and 15 July 2025, with the support of the Secretariat. We thank all delegations for their active and constructive participation, which allowed for a focused and productive exchange.
Draft Regulations 54, 55, and 56 were developed on the basis of the draft regulations included in the President’s consolidated texts and also following prior submissions presented by delegations. These proposals aim to operationalize the ECF as a last-resort mechanism to address environmental damage, consistent with paragraph 205 of the 2011 ITLOS Advisory Opinion. The group agreed to review the drafts paragraph by paragraph to enable targeted and inclusive input.
The approach adopted focused exclusively on the operational aspects of the ECF and deliberately set aside the issue of liability, which will require further consideration in another regulation or potentially a dedicated section within the Regulations.
It is acknowledged that what has been proposed represents only the initial framework or skeleton of what will become the Environmental Compensation Fund. Its actual operation and effectiveness will depend on the rules and procedures to be developed in due course, pursuant to Draft Regulations 54 and 56. For this reason, the current draft was deliberately endowed with a sufficient degree of flexibility, allowing the Fund to adapt over time to evolving circumstances and to the specific needs that may arise in the context of an industry that has yet to be fully developed. Many of the details are likely to require further definition as practical experience accumulates.
On Draft Regulation 54, there was broad support for the establishment of the Fund and for the elements to be addressed in the future rules and procedures. Some delegations raised the need to incorporate guiding principles, either directly in the regulation or during the development of the implementing rules. 
Regarding Draft Regulation 55, delegations generally agreed on the purpose of the Fund: to provide compensation when a Contractor does not meet its liability in full and all other remedies have been exhausted, while the Sponsoring State is not liable under Article 139(2) of the Convention. Further discussion may be needed on the scope of compensable damage.
With respect to Draft Regulation 56, there was shared support for applying the polluter-pays principle through a one-time contribution and an annual levy. Some delegations suggested to consider contributions by other entities. The proposal is to give the text enough flexibility to analyze at a future instance the possibility to do so. Voluntary contributions were also acknowledged as a supplementary source.
Please note that due to time constraints it was not possible for delegations to express their opinions on the text that is hereby submitted. Accordingly, it is not a consensus text which aims to reflect the inputs received during both meetings. There is a need of more time to be allocated in order for the delegations to express their considerations on the proposal. In any case, we would respectfully suggest that the revised version of the text be included in the revised President’s consolidated texts, so that it may serve as the basis for further discussions. 
Finally, there was general recognition that a broader discussion on the liability regime—including the role of insurance mechanisms—will be required at a later stage.


DR 54
Establishment of an Environmental Compensation Fund

The Authority hereby establishes the Environmental Compensation Fund, referred to as “the Fund” for the purposes of these Regulations. 

2. The rules and procedures governing the Fund shall be approved by the Assembly upon the recommendation of the Council. formulatedThose rules and procedures falling within the scope of its mandate shall be formulated by the Finance Committee and submitted to the Council for that purpose by the Finance Committee and submitted to the Council for its consideration with a view to their subsequent approval by the Assembly upon the Council´s recommendation. [This process shall be completed prior to the approval of the first Plan of Work for an Exploitation Contract under these Regulations.] These rules and procedures shall include, inter alia:

The requirements and modalities governing contributions to the Fund in accordance with Regulation 56, including modalities for replenishment upon disbursement; 
(b) The minimum size of the Fund; 
(c) A description of how the Fund and any interest generated will be managed and by whom; 
(d) The modalities for administering claims against the Fund, including determining entities eligible to access the Fund, which may include, among others, States Parties to the Convention, potentially most affected States and the Authority; 
(e) The types of damage and purposes eligible for claims, in accordance with Regulation 55. 
(f) A prioritization of categories of damage to be applied in assessing claims; 
(g) Financial safeguards to ensure a long-term viability of the Fund, which may include, as appropriate, limits on the amount of compensation per claim or disbursement cycle, to be defined by the Authority;
(h) The standard of proof required for claims; and
(i) A process for determining disbursements from the Fund.

3. The Secretary-General shall, in consultation with the Finance Committee, prepare an independently audited statement of the income and expenditure of the Fund within 90 days of the end of a calendar year for submission to the Assembly and publication on the Authority’s website.

Note by the facilitator
This draft regulation does not appear to be particularly controversial among delegations. The content outlined for the rules and procedures to be developed seems to be sufficient to allow for the operationalization of the Fund. In any case, the use of the term inter alia ensures flexibility, allowing for the inclusion of additional elements as needed during the elaboration of the rules and procedures.

We have taken note of the concerns expressed by some delegations regarding the need to establish guiding principles that could inform the development of the rules and procedures. There are two possible approaches to address this concern:

Inclusion of principles within the draft regulation itself, building on the proposal already put forward. This approach would require delegations to submit concrete written proposals regarding those principles. Without such contributions, it will not be possible to advance this option in a meaningful way; or
Consideration of such principles during the development of the rules and procedures, without including them directly in the regulation.


Both options remain open for further discussion.
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DR 55
Purpose of the Environmental Compensation Fund


The purpose of the Fund is to provide adequate compensation for any damage arising from activities conducted under an Exploitation Contract in cases where a cContractor does not meet its liability in full, and where all other options under these regulations for claiming compensation from the Contractor have been exhausted, while the Sponsoring State is not liable under Article 139, paragraph 2, of the Convention.

2. Based on the polluter pays principle and as reflected in these Regulations, the Contractor shall be responsible for providing adequate compensation for any damage arising from the activities conducted under an Exploitation Contract. ThisCompensation includes the costs of reasonable measures undertaken to prevent, limit, or remedy damage to the marine environment[, as well as those related to restitution, restoration and rehabilitation].



3. The operation of the Fund shall be subject to periodic review [, including the consideration of whether restoration has become technically and economically feasible and could be carried out in accordance with Good Industry Practice, Best Environmental Practices and Best Available Techniques when the costs of such measures and efforts cannot be recovered from a Contractor or Sponsoring State, as the case may be.]


Note by the facilitator
Paragraph 1. Most delegations appear to share a common understanding regarding the purpose of the Fund. However, further discussion may be needed with respect to the scope of compensable damage. We suggest building on the proposal already put forward. 
Paragraph 2. There appears to be general agreement among delegations regarding the periodic review of the operation of the Fund. While no delegation explicitly objected to the bracketed language in this paragraph, it may be advisable to invite the proponent to provide further clarification on its intended scope and purpose. In the absence of such clarification, consideration could be given to its removal.

DR 56
Funding of the Environmental Compensation Fund

1. Consistent with the polluter-pays principle, the Fund shall consist of, but not be limited to, the following monies:
a one-time Ccontributions paid by Contractors and/or the Enterprise, as determined by the Authority, following the approval of a [Plan of Work] and prior to [commercial production] [the commencement of activities under an Exploitation Contract], as well as a;

n annual levy paid to the Fund by Contractors and/or the Enterprise, both as determined by the Authority;

The Council may further decide, based on the recommendations of the Finance Committee, that additional monies be paid to the Fund [from any appropriate source, including, where consistent with the Authority’s mandate, contributions from entities that benefit from activities in the Area]. 
The Fund may also receive voluntary contributions. 

(b) A percentage of any monetary penalties imposed on Contractors or the Enterprise, as determined by the Authority;

(c) Any additional monies paid to the Fund at the direction of the Council, based on recommendations of the Finance Committee;



Note by the facilitator
While further discussion is required on this provision, there appears to be general agreement among delegations on the application of the polluter-pays principle as the primary basis for financing the Fund.
Some delegations have suggested that the regulation should also provide for a broader approach to potential sources of funding. In this regard, a two-pronged approach could be considered:
Application of the polluter-pays principle, reflected through a one-time contribution and an annual levy paid by Contractors and/or the Enterprise; and
Inclusion of flexible language that would allow the Council, based on the recommendations of the Finance Committee, to decide on the possibility of receiving contributions from other entities that benefit from activities in the Area, provided that such decision remains within the mandate of the Authority.


(d) Any income or interest generated from the investment of monies belonging to the Fund;
(e) An annual levy paid by Contractors or the Enterprise to the Fund, as determined by the Authority;
(f) Voluntary contributions from States Parties to the Convention;
(g) Contributions] paid by Sponsoring States as advances determined by the Authority, until the Fund reaches a minimum threshold also determined by the Authority. Once that threshold is met, the obligation to provide advances shall cease, and any amounts exceeding the threshold may be reimbursed to Sponsoring States on a proportionate basis, while ensuring that the Fund remains above the minimum threshold at all times; and.
(h)  Donations or grants from international organisations, non-governmental organisations or other entities, as appropriate and consistent with the objectives the Fund

