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[bookmark: _Hlk214433392]1. The system of payments under this Regulation refers to the set of related administrative and operational procedures adopted by the Authority under this Part for the purpose of determining payments owed by a Contractor. Such payments may include royalties, profit sharing arrangements, and/or any other payment mechanism as may be adopted by the Council under this Part.	Comment by Benchetrit, José: Some participants noted that this paragraph could provide a clearer definition. Notably, the system of payments is understood to include more than simply the ‘related administrative and operational procedures’. Draft text may be proposed in this regard.

There was also a suggestions to move key definitions to Schedule of Terms and then capitalized when referenced in the DR.

Edits were made to last sentence in the paragraph to reflect discussions. It is clear that the system of payments is not assumed to include payments related to ECF, EPG, or any administrative fees (which are considered operational costs). To make this explicit, additional text added at end of sentence.
21.	The system of payments[, which shall not apply to the Enterprise for a period not exceeding 10 years, in accordance with the decision adopted by the Assembly pursuant to Annex IV, Article 10, paragraph 3 of the Convention,] (IDG Enterprise) shall be reviewed by the Council five years from the first date of commencement of Commercial Production in the Area and at intervals thereafter [in accordance with the applicable Standards [as well as all observed Environmental Impacts]. (GBR keep text in brackets for now).	Comment by Benchetrit, José: Proposed to delete this addition as several participants noted its inclusion is awkward in this paragraph and DR. 	Comment by Benchetrit, José: Several participants noted that it was not clear why a reference to ‘observed Environmental Impacts’ was included as a test/consideration for undertaking a review. The understanding is that this relates to ongoing discussions regarding environmental externalities. 

It was reminded that consideration environmental externalities in the context of the financial system should be best placed in the standard as a future consideration when undertaking a review noting to lack of existing practice at the current time,

Proposal is to remove this addition and look to consider it for inclusion when we get to discussing Draft Standard on Review of System of Payments. If there is no strong rationale, will proceed removing from this DR.
[bookmark: _Toc157149933]32.	The Council, based on the recommendations of the Commission and following a review under paragraph 1, may decide to adjust the existing system of payments or introduce a new system of payments, taking into account the level of maturity and development of Exploitation activities in the Area, as well as the objectives and principles under Article 13 of Annex III to the Convention and Section 8 of the Agreement respectively.	Comment by Benchetrit, José: Participant noted that a review should proceed under the guardrails already set out in the Convention and IA. Adding any additional tests/considerations simply opens up to broader interpretation. For this reason, it was suggested to delete the reference to ‘observed Environmental Impacts’ in previous paragraph, as well as ‘the level of maturity and development of Exploitation activities’, both of which would are arguably subjective. If this is deleted from paragraph 3, then we would be left with reference to relevant objectives in Convention and IA. These are already referenced in Draft Standard, in which case it may make sense to delete this entire paragraph.

I invite comments on these two questions.
3.	[Without limiting the scope of any review by the Council, a review under this Regulation may include an  adjustment to an existing system of payments, or an introduction of a new system of payments, and may consider changes to all applicable rules, regulations and procedures of the Authority [including any applicable Standards and taking into consideration the Guidelines]. ]	Comment by Benchetrit, José: A proposal from the UK was put forward during informal meeting on margin of July Council meetings to delete this paragraph as it is redundant. 

There were no strong views expressed to retain in during the latest two virtual meetings with some participants agreeing with proposal to remove.

If there is no strong rationale to keep, I propose deleting this paragraph.
	54. 	A review of the system of payments shall consider all Resource categories unless otherwise decided by the Council. 	Comment by Benchetrit, José: One participant raised more general outstanding question on whether exploitation regulations under negotiation apply only to nodules, or the other two resource categories as well. A decision on this point is beyond the scope of the work of this FOP group but does have bearing on the text in the is draft paragraph.
[bookmark: _Hlk214433422][bookmark: _Hlk214361594][6.5. A change to the system of payment shall only apply by agreement between the Authority and the Contractor [for Contract Areas that have already commenced Commercial Production. ] (JPN, CHN del)(ARG keep) to existing Contracts (JPN, CHN) ] (GBR, PRT, ITA res / seeks clarification)	Comment by Benchetrit, José: There was a considerable amount of discussion on this paragraph, which is seen as a key part of the DR. On participant noted that this provision has a two part test: contract area and commercial production. Both must be met i.e., if you have a contract area but production has not yet started changes automatically apply.

Section 8 is clear that no changes apply to existing contracts. I don’t see how the first review changes this.

Section 8 only mentions the first test: existing contracts. Adding the production test is useful because it limits the number of contractors that are exempt from automatic changes. 

Seeking comments on whether the Council can legally apply the exemption to unilateral changes to system of payments only to those existing contracts that have begun commercial production. 

In addition, a participants raised the question of whether a change to rates would constitute a change to PoW, which would involve an lengthy, onerous process. Also question raised on whether locked in system of payments for Contracts would flow through to extensions.

Overall, more thinking is likely needed on this paragraph.
[bookmark: _Toc158968285]	Comment by Benchetrit, José: Proposed to delete as no textual proposals have been received and any reference is most likely better suited for inclusion in Draft Standard.

If no strong rationale to keep in DR text, I will propose deletion







Regulation 82
[bookmark: _Toc158968286]Review of rates of payments 
1. In conjunction with a Review pursuant paragraph 2 of Regulation 81, Tthe rates of payments under an existing system of payments  shall be reviewed by the Council five years from the first date of commencement of Commercial Production in the Area and at intervals thereafter in accordance with applicable standards.
2. The Council, based on the recommendations of the Commission, may decide to adjust the rates of payments [taking into account the Resource Category and the level of maturity and development of Exploitation activities in the Area, as well as the objectives and principles under Article 13 of Annex III to the Convention and Section 8 of the Agreement respectively] (ARG, JAM keep).	Comment by Benchetrit, José: Under same rationale as in paragraph 3 of DR 81, some participants noted that this paragraph could be deleted.

If there is no strong rationale to keep, I will propose deletion.
3. A review of the rates of payments shall consider all Resource Categories unless otherwise decided by the Council.	Comment by Benchetrit, José: Similar to discussions on the parallel provision in DR 81, there is a need to understand more generally for exploitation regulations being developed, whether these are simply for nodules, or also apply to the other two resource categories. A decision on this point is beyond the scope of the work of this FOP group but does have bearing on the text in the is draft paragraph.
4. Any adjustment to the rates of payments shall [apply to all Contract Areas [, , provided that the application is deferred until the end of the first five years of the Contract] (JPN). [but shall] only apply by agreement between the Authority and the Contractor for Contract Areas where both of the following conditions are met:	Comment by Benchetrit, José: Minor adjustment to first word to account for fact that Council is not de facto required to make a change to the payment rates. In addition, there was still some debate on whether changes to the rates of payment should apply uniformly to all Contract Areas.

A few participants felt that uniform application of rate changes could disadvantage ‘those contractors that start activities later. In addition, the importance of ensuring that key objectives set out in the Convention and 1994 IA are considered, in particular the obligation under Article 13 of Annex III to the Convention “to ensure equality of financial treatment and comparable financial obligations for contractors;”

However, on this issue. Others pointed out that changes to rates can cut both ways for later-entrants. The Council could decide to lower rates, in which case those front-runner contracts would be penalized. In addition, other objectives in Annex III of the Convention (e.g. ensuring optimum revenue to the Authority) and Section 8 of the Annex to the IA (e.g. adopting a “system...[that does not] impose major administrative costs on the Authority”) are also relevant and support argument to apply to all Contract Areas.

Finally, a participant noted that the two-stage ad valorem royalty (which is the model Council appears to be leaning towards selecting) will likely mitigate potential impact of differing rates applying to contractors starting production at different relative times.

There appears to be strong rationale to apply rate changes to all contract areas. Japan has provided additional text included in brackets, I invite folks to provide views on whether rate changes should apply to all contract areas or whether there is a need to some level exemption.
		(a) The first five years of Commercial Production in the Contract Area have not elapsed; and
		(b) The Contractor does not hold rights to another Contract Area of the same Resource Category for which the first five years of Commercial Production has elapsed.] (ARG, JAM del)
5. 	Without limiting the scope of any review by the Council, a review under this Regulation may include an adjustment to the [rate associated with any payment mechanism adopted under the [[rules, regulations, and procedures of the Authority,] [including any applicable Standards and taking into account any applicable Guidelines] including the manner and basis of their calculation, as well as the establishment of rates of payments for new relevant metals or Minerals that are likely to be commercially exploited [or subsequently extracted from tailings, waste material, or other secondary sources originating from Resources recovered from the Area] (addition per proposal from PRT) during the next review cycle.]]	Comment by Benchetrit, José: There were comparatively more limited discussions on this draft paragraph. Participants did not, with respect to proposed addition, that although this is an important issue, it is likely best addressed elsewhere, notably in Draft Standard on base royalty calculation. Should consider referring to ‘produced and recoverable’ and have it be reflected in calculation of value of production against which the royalty will be determined.

I propose to delete addition and I also invite comments on the rest of the text of this paragraph.
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