TEMPLATE FOR SUBMISSION OF TEXTUAL PROPOSALS DURING THE 30TH SESSION: COUNCIL - PART II
Please fill out one form for each textual proposal which your delegation(s) wish(es) to amend, add or delete and send to council@isa.org.jm. 

1. Name(s) of Delegation(s) making the proposal: 
Germany
2. Please indicate the relevant provision to which the textual proposal refers. 
Draft regulation 23
Text including tracked-changes as from original draft (ISBA/30/C/CRP.1); changes highlighted in green indicate Germany’s proposals
3. Kindly provide the proposed amendments to the regulation or standard or guideline in the text box below, using the “track changes” function in Microsoft Word. Please only reproduce the parts of the text that are being amended or deleted.
1. A Contractor may transfer its rights and obligations under an Exploitation Contract in whole or in part only with the prior written consent of the [Sponsoring State, and the] Council , based on the recommendations of the Commission [and with notification to the Sponsoring State].
5. The Commission shall not recommend approval of the transfer if it would:  
(a) Involve conferring on the Transferee a Plan of Work, the approval of which would be forbidden by Article 6 (3) (c) of Annex III to the Convention; or
[(b) Allow the Transferee to Monopolize the conduct of activities in the Area             [with regard to the Resource category covered by the Exploitation Contract or to Monopolize or significantly control the production of any single Mineral or metal produced globally; or]] 
b. Alt.1 Allow the Transferee to obtain significant control or monopolize the exploitation activities in the Area, or Permit the Transferee, its holdings, subsidiaries, affiliated and ultimate parent companies to obtain significant control, market dominance or monopoly in the production of any single mineral or metal produced globally.
(c) If any circumstances under Regulations 15(2) or (3) are applicable.
(d) be foreseen that neither the Managing Company of the Contractor nor the Managing Company of the Transferee will issue a Parent Company Liability Statement
6. bis The Authority shall levy a Transfer Profit Share, on any gain realised from the direct or indirect transfer of rights under an Exploitation Contract.
11. If a Contractor initiates a transfer of its rights and obligations under an Exploitation Contract to another entity without prior written consent of the Sponsoring State and the Council, the contract shall terminate.

4. Please indicate the rationale for the proposal. [150-word limit]

As noted last year, Germany is not comfortable with leaving it up to a Contractor to select a successor, particularly as that might exclude the Enterprise. We therefore believe the LTC and Council should retain the power to object to a transfer.  
We therefore do not support the second bracket in paragraph 1 which states that consent from the sponsoring state and Council shall “not be unreasonably withheld”. 

In paragraph 5, we see all three sub-paragraphs (a) – (c) as essential, particularly the reference to draft regulation 15 in paragraph (c). 
However, we prefer paragraph 5(b)ALT.1, as proposed by Brazil with respect to avoiding monopolisation not only of the Transferee but also of its parent company.  
We also believe that the suggestion by the Netherlands to ensure the managing company of the transferee will issue a Parent Company Liability Statement has merit and should be reflected as a new sub-paragraph 5(d).

Regarding paragraph 6.bis, we support the inclusion of a Transfer Profit Share and regard it as a minimum safeguard.

We suggest adding an additional paragraph 11 to DR 23 as a procedural safeguard against unauthorized transfers. 


	
