Report of the intersessional working group on Effective Control
Facilitated by the Republic of Chile and the Republic of Costa Rica

Context

During the second part of the 30th session of the Council, the Working Group met twice, focusing its discussions during the first meeting on a specific proposal presented in detail by the Kingdom of the Netherlands and the United Kingdom regarding the definition of “effective control”, as well as text proposals for several Draft Regulations. During the second meeting the discussion centered on the above-mentioned proposal as well as on a proposal presented by Canada for the definition of the term.

Key elements of the discussions

During the discussions, two main perspectives emerged regarding the definition of “effective control,” and a number of delegations expressed questions and comments.

UK and the Netherlands expressed that the  purpose of their proposed amendment was to provide a high-level definition of what constitutes effective control of a Contractor by a State Party or a national of a State Party . It defined “effective control” as the power to ensure that the affairs of the Contractor are conducted in accordance with the wishes of a State Party or a national of a State Party other than the State Party of nationality. The proponents explained how their proposal was based on UNCLOS.

The proposal received positive initial support by several delegations as well as expressions of concern by some other delegations. The main dissenting argument came from some  delegations that emphasized the need to ensure that the definition does not imply additional barriers for developing States wishing to participate in activities in the Area. Several delegations also sought clarification on the reference to “relevant standards.”

Some delegations reminded the importance of avoiding shell companies and their implications in case of liabilities and monopoly practices.

An additional proposal was presented by Canada, which placed its emphasis on including in the definition the existance of meaningful economic ties.
For other delegations, the key questions had to address how to  determine whether a Contractor is acting under the instructions of another entity, and to what extent economic ties would be considered meaningful or de facto.

Additionally, some delegations suggested that consideration should also be given to the structure of capital, in order to avoid liability or enforcement gaps—while ensuring that the aspirations of developing States are not affected and that “countries of convenience” are prevented.

Textual proposals

In the document, two definitions of “effective control” are presented, reflecting the two perspectives expressed during the discussions of the working group. One approach focuses on the nature and extent of economic linkages, while the other places greater emphasis on the exercise of decision-making authority.

As facilitators, we propose that both alternatives be reflected in the new consolidated text, together with the original proposal, in order to accurately capture the range of views expressed and to acknowledge that consensus on a single definition has not yet been achieved.


