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When the 2023
Agreement enters into
force, it will inevitably
have an impact on

the system of global
ocean governance.

| am pleased to share this important report on the role of
the International Seabed Authority (ISA) in implementing
the objectives of the Agreement under the United Nations
Convention on the Law of the Sea on the Conservation and
Sustainable Use of Marine Biological Diversity of Areas
Beyond National Jurisdiction (2023 Agreement)

The 2023 Agreement is a significant achievement in our
global endeavour to conserve and sustainably use marine
biodiversity. It introduces new measures for sharing the
benefits from the use of marine genetic resources, as well
as processes for establishing area-based management
tools, standards for conducting environmental impact
assessments, and a suite of tools to promote capacity-
building andtechnology transfer. In so doing, the Agreement
builds on a substantial corpus of existing international
law and practice, administered through a wide range
of international organizations, bodies and processes.
As States consider ratifying the 2023 Agreement it will
be important to consider carefully how these diverse
organizations, bodies and processes can best contribute
to the effective implementation of the Agreement.

The present report is a first contribution to that process and
analyses how the provisions of the 2023 Agreement align
with the ISA's mandate and activities and what are likely to
be some of the challenges and opportunities ahead.

The report emphasizes the need for maintaining
coherence between the 2023 Agreement and the existing
UNCLOS framework, including the 1994 Agreement
on the Implementation of Part XI of UNCLOS (the first
implementing agreement under UNCLOS). The report
identifies areas where ISA, with its 30 years of experience
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in protecting the marine environment, can make a direct
contribution to the objectives of the 2023 Agreement. It
also highlights provisions that are likely to require further
clarification.

The report underscores the importance of collaboration
and effective coordination with the bodies to be established
underthe2023 Agreement, particularlyintheimplementation
of area-based management tools. It also addresses the
complexities of the provisions relating to the use of marine
genetic resources, highlighting the importance of clear and
consistent implementation of benefit-sharing and reporting
requirements. Additionally, the ISA's expertise in capacity-
building and technology transfer is recognized as critical
for supporting the implementation of similar provisions
under the 2023 Agreement.

| am grateful to all of those involved in the preparation of
this report but particularly to the Group of Experts who
gave freely of their time and expertise and who provided
wise guidance on the structure of the report and important
insights into the conclusions and recommendations: Ms
Gemma Andreone, Ms Azela Arumpac-Marte, Ms Asha
Challenger, H.E. Ms Angella Comfort, Mr Alan Evans, Mr
Elie Jarmache, Mr Bartosz Jasinski, Ms Khalilah Hackman,
H.E. Mr Michael Kanu, Ms Youna Lyon, H.E. Ms Fernanda
Millicay, Ms Noorah Mohammed Algethami, Prof. Kentaro
Nishimoto, Prof. S. Shanthakumar, Prof. Rudiger Wolfrum,
Mr Zhang Dan, Ms Yulia Zhuzhginova. It was a pleasure to
work with such a distinguished group and | thank each of
them for their contribution.

In the Secretariat, my thanks also go to Dr. Marie Bourrel-
McKinnon and Dr. Giovanni Ardito from the Executive
Office of the Secretary-General, who managed this project
from inception to delivery. Above all, my thanks to Prof.
James Harrison from the University of Edinburgh, who
served as our expert consultant and did the hard work of
drafting the report.

When the 2023 Agreement enters into force, it will
inevitably have an impact on the system of global ocean
governance. As a key building block of the architecture
of that system, this will bring new responsibilities and
offer new opportunities to the ISA. The report encourages
ISA members to engage actively to ensure effective and
coordinated implementation of the 2023 Agreement.
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This report examines the contribution of
the International Seabed Authority (ISA) to
the implementation of the objectives of the
AgreementundertheUnited Nations Convention
on the Law of the Sea on the Conservation and
Sustainable Use of Marine Biological Diversity
of Areas beyond National Jurisdiction (2023
Agreement) and its implications for the work of
ISA. The report has been commissioned by the
ISA Secretary-General to inform discussions
about preparing for the entry into force and
future implementation of the 2023 Agreement.
The report carries out an analysis of how the
provisions of the 2023 Agreement may be
relevant to the mandate of ISA and considers
how its existing work can contribute to the
overall objective of promoting the conservation
and sustainable use of biological diversity of
areas beyond national jurisdiction.

How can ISA contribute
to the overall objective
of promoting the
conservation and
sustainable use of
biological diversity

of areas beyond
national jurisdiction?
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The analysis covers all four elements of the 2023
Agreement, namely access and benefit-sharing of marine
genetic resources, area-based management tools (ABMT),
environmental impact assessment and monitoring, and
capacity-building and technology transfer. The study also
considers how to promote coherence between the two
regimes in the future by identifying potential opportunities for
ISA to proactively engage with the institutional arrangements
to be established under the 2023 Agreement.

One of the main purposes of this report is to consider how
the key obligations and procedures set out in the 2023
Agreement may apply to activities in the Area. In doing so, the
report highlights a number of significant ambiguities in the
2023 Agreement, which will need to be resolved in order to
fully understand its implications for activities in the Area and
the work of ISA. This report does not purport to offer precise
solutions to these issues, which will have to be considered
by States as they look towards the future implementation
of the 2023 Agreement. Rather, the report identifies the
different possible interpretations, and it considers how
different options may impact the Part XI regime.

An overarching consideration throughout the report is the
need to interpret and apply the 2023 Agreement “in the
context of and in a manner consistent with [United Nations
Convention on the Law of the Sea (UNCLOS)]” (article 5(1))
and “in a manner that does not undermine relevant legal
instruments and frameworks and relevant global, regional,
subregional and sectoral bodies” (article 5(2)). Both of these
general requirements inform the meaning to be ascribed
to the substantive provisions of the 2023 Agreement. They
must also be taken into account by the treaty bodies to be
established by it in the exercise of their decision-making
powers. These requirements have a particular bearing on
the implications of the 2023 Agreement for the work of ISA,
given that UNCLOS confers an exclusive mandate on ISA to
organize and control activities in the Area on behalf of the
international community as a whole, including the regulation
of any impacts of such activities on marine biological
diversity. It is clear, both from the final text and also the
drafting history of the 2023 Agreement, that the drafters
did not intend to modify or amend UNCLOS. Therefore, ISA
will continue to play the principal role in regulating activities
in the Area, even after the entry into force of the 2023
Agreement. This understanding has important implications
for the manner in which the substantive provisions of the
2023 Agreement are interpreted.

In relation to both ABMT and environmental impact
assessments, the 2023 Agreement appears to demand a
degree of deference to the mandate of existing institutions,
including ISA. It follows that the work of ISA in these areas

will continue to be vital in meeting the objectives of the 2023
Agreement. That is not to say that the 2023 Agreement has
no implications for ISA in these two areas. In particular, there
will need to be some interaction between ISA and the treaty
bodies to the established under the 2023 Agreement. ISA
will be a crucial stakeholder in the development of guidance
to give effect to the 2023 Agreement, in the establishment of
mechanisms to promote coordination and cooperation under
the 2023 Agreement, and in consultations on proposals for
ABMT under the 2023 Agreement.

In relation to marine genetic resources, the provisions of
the 2023 Agreement raise complex questions for the work
of ISA. Although ISA does not directly regulate access to
marine genetic resources of the Area, there are elements of
ISA's work that may interface with the relevant provisions
of the 2023 Agreement, particularly when it comes to the
generation of information about deep-seabed ecosystems
as part of the exploration process, and the dissemination
of results and analysis from such activities. The report
examines how the provisions of Part Il of the 2023 Agreement
may be applied to the collection of biological samples by
contractors under Part XI of UNCLOS, identifying potential
challenges for the interaction of the applicable legal rules.
The report identifies that there is an urgent need for clarity
on which States will be responsible for ensuring that the
notification, reporting and benefit-sharing requirements of
Part Il of the 2023 Agreement are implemented in order to
allow ISA to consider what steps may need to be taken to
address the implications for activities in the Area. The report
underlines that it will be important to ensure that whatever
guidance is developed by the treaty bodies under the 2023
Agreement in this context is coherent with the procedures
already in place for activities in the Area. It also considers
options for ISA to align its work with the requirements of the
2023 Agreement.

One area in which ISA can potentially make a significant
contribution to the objectives of the 2023 Agreement is in
relation to capacity-building and technology transfer. These
issues have been at the heart of the Part Xl regime since its
inception. ISA has carried out a number of capacity-building
and technology transfer activities to support the active
participation of personnel of developing States in the work of
ISA and in activities carried out in the Area, including in relation
to marine scientific research. The report suggests that States
can benefit from the experience of ISA when implementing the
capacity-building and technology transfer provisions of the
2023 Agreement while noting that synergistic implementation
is most likely to enhance effectiveness for both regimes.
ISA has identified the advantages of developing strategic
partnerships to deliver capacity development programmes
effectively. Once the 2023 Agreement enters into force

and the institutional arrangements are put into place, the
Conference of the Parties and the Capacity-Building and
Transfer of Marine Technology Committee should become
key partners for this purpose.
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Across all four elements of the 2023 Agreement, there
will be implications for the work of ISA, which will have to
engage with the processes and treaty bodies established
under the 2023 Agreement in order to ensure that its
mandate is respected. As a result, the entry into force of
the 2023 Agreement will create more responsibilities for the
ISA Secretary-General. In this regard, the report considers
options for strengthening relationships between ISA and the
treaty bodies to be established under the 2023 Agreement,
including the possible conclusion of a memorandum of
understanding between the secretariats, providing for an
exchange of information and consultation on matters of
common interest. Beyond strengthening engagement at
the level of the secretariat, the report also highlights the
importance of engagement by States in order to reach a
clear understanding of how the mandates of ISA and the
institutions to be established under the 2023 Agreement
interact. In particular, those ISA Members who become
parties to the 2023 Agreement will have an opportunity to
promote coordinated and coherent interaction between the
two regimes by actively participating in these processes and
encouraging mutual supportiveness. Of course, it cannot be
assumed that all ISA Members will become parties to the
2023 Agreement and the differences in membership may
lead to some challenges to coordination where different
priorities are identified by the respective institutions.
Ultimately, the degree to which the 2023 Agreement can
overcome fragmentation will depend upon the diplomatic
efforts of States and their ability to agree on a coordinated
response to common challenges to the conservation and
sustainable use of marine biodiversity of areas beyond
national jurisdiction.
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1.1 Background

The adoption of the Agreement under the United Nations
Conventiononthe Law of the Sea (UNCLOS) onthe Conservation
and Sustainable Use of Marine Biological Diversity of Areas
beyond National Jurisdiction (2023 Agreement) on 19 June
2023 marks the culmination of almost 20 years of discussions
about how the international legal framework should evolve to
ensure more effective protection of some of the most remote
ecosystems on the planet, as well as sustainable use of their
biodiversity, including marine genetic resources. On its entry
into force, the 2023 Agreement will become an important new
source of rules and institutional arrangements for managing
activities in areas beyond national jurisdiction (ABNJ).
However, the 2023 Agreement will not operate in isolation from
the existing legal framework. Rather, it will become part of the
broader international legal landscape that already applies to
the conservation and management of ABNJ. Therefore, it is
critical to understand how this new instrument fits within this
existing framework and how the institutional arrangements to
be established under the 2023 Agreement will interact with
other international frameworks that apply to the same space.

While the 2023 Agreement will only enter into force once
it has received 60 ratifications, acceptances or approvals,’
conversations about preparing for implementation have
already begun.? The interaction between the new Agreement
and existing instruments relating to the conservation and
sustainable use of the marine biodiversity of ABNJ will be
an important part of these discussions. As the international
community enters this new phase, it is more important than
ever to ensure that account is taken of existing regulatory
regimes in order to meet the ultimate objective of the 2023
Agreement of addressing the conservation and sustainable use
of biological diversity of ABNJ in a “coherent and cooperative
manner.” This report is intended to be the first contribution of
the International Seabed Authority (ISA) to this debate.
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1.2 Scope and purpose of the report

As the international organization established by UNCLOS
through which States Parties organize and control all mineral
resources-related activities in the seabed and ocean floor
beyond the limits of national jurisdiction (the Area) for the
benefit of humankind as a whole, ISA has a particular interest in
understanding the interplay between the 2023 Agreement and
the role and mandates assigned to ISA by Part XI of UNCLOS
and the 1994 Agreement relating to the Implementation of
Part XI of UNCLOS (1994 Agreement). It is for this reason that
the ISA Secretary-General has commissioned this study as the
contribution of ISA to the implementation of the objectives of
the 2023 Agreement.

The present report seeks to:

a. analyse the provisions of the 2023 Agreement with a view
to determining how it may apply to activities carried out
under Part XI of UNCLOS;

carry out a mapping exercise to establish linkages
between the mandates and activities of ISA and the
objectives of the 2023 Agreement; and

identify potential opportunities and challenges with
respect to the implementation of the 2023 Agreement
and develop recommendations on how ISA should
interact with the institutions to be established under the
Agreement.

The report is based on an analysis of the relevant legal texts
and other documentary materials. Where the report identifies
ambiguities in the 2023 Agreement, it does not purport to
offer precise solutions to these issues, which will have to
be considered by States as they look towards the future
implementation of the 2023 Agreement. Rather, the report
identifies the different possible interpretations and considers
how different options may impact the Part XI regime.

This report was produced by the ISA Secretariat under the
overall supervision of Dr. Marie Bourrel-McKinnon, with the
assistance of Dr. Giovanni Ardito. The contents and analysis
of the report are based on an independent assessment carried
out by Professor James Harrison (University of Edinburgh),
with guidance and contributions from a panel of experts
selected for their knowledge and expertise in relation to the
law of the sea, the Part Xl regime, the negotiations leading to
the adoption of the 2023 Agreement and activities carried out
in ABNJ (see Annex).

United Nations. 2023. Agreement under the United Nations Convention on the Law of the Sea on the conservation and sustainable use of marine biological diversity of areas beyond
national jurisdiction. Available at: https:/treaties.un.org/doc/Treaties/2023/06/20230620%2004-28%20PM/Ch_XXI _10.pdf, article 68(1).

See United Nations. 2023. Letter dated 30 June 2023 from the President of the Intergovernmental Conference on an International Legally Binding Instrument under the United

Nations Convention on the Law of the Sea on the Conservation and Sustainable Use
General Assembly (A/77/945). Available at: https://digitallibrary.un.org/record/4015257?1

f Marine Biological Diversity of Areas Beyond National Jurisdiction to the President of the

en&v=pdf. This letter highlights the desire of several delegations to support the early

entry into force and implementation of the treaty, including through a preparatory process. United Nations. 2024. Press release: At UN Oceans Meeting, High-Level Officials
Commit to Join Forces, Advance Marine Biodiversity Treaty (SEA/2191). Available at: https://press.un.org/en/2024/sea2191.doc.htm.

2023 Agreement, preamble.




1.3 Structure of the report

The report is divided into six sections, including this
introduction.

Section 2 provides a general introduction to the 2023
Agreement. This section will briefly explain the key elements
of the negotiating process leading up to the adoption of the
2023 Agreement before exploring the general scope and
structure of the final treaty text. This section will also analyse
the overarching provisions found in Part | of the Agreement,
which set out the relationship between the 2023 Agreement
and UNCLOS, the 1994 Agreement and other international
instruments.

Section 3 will carry out a detailed analysis of the substantive
provisions of Parts II-IV of the 2023 Agreement, which lay
down new rules relating to the four main elements of the
package deal addressed by the Agreement, namely marine
genetic resources, area-based management tools (ABMT),
environmental impact assessment (EIA) and capacity-
building and technology transfer. The section will identify
the particular objectives of each Part, what new rules and
procedures will be introduced by the Agreement and how
the Agreement addresses the relationship between its
institutional arrangements and other relevant international
instruments, frameworks and bodies. Where relevant, the
analysis will highlight areas where further interpretation or
development of the Agreement may be necessary in order

to fully understand the implications of the Agreement for the
work of existing international institutions.

The analysis of the 2023 Agreement in section 3 sets up the
discussion in section 4 of how the work of ISA may contribute
to the objectives of the Agreement. Section 4 begins by
explaining the status of ISA as an autonomous international
organization established under UNCLOS with an exclusive
mandate to regulate activities in the Area. The section will
then carry out a mapping exercise of the existing work of ISA
in relation to each of the four substantive parts of the 2023
Agreement. For each part, the analysis will explain the existing
mandate of ISA and highlight how the work of ISA contributes
towards the objectives of the 2023 Agreement. Looking to
the future, it will consider opportunities for ISA to engage
with the new treaty bodies, procedures and mechanisms to
be established under the 2023 Agreement (and vice versa),
including the indication of key issues that may need to be
addressed in order to ensure effective cooperation and
coordination takes place under the 2023 Agreement.

Section 5 turns to the overall relationship between ISA and
the treaty bodies to be established under the 2023 Agreement
and considers a number of practical steps that may be taken
to promote collaborative relations between them.

Finally, section 6 draws together the main themes and
recommendations identified throughout the report with a
view to ensuring a coherent and collaborative approach to the
operation and implementation of the 2023 Agreement.
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2. Overview of the 2023 Agreement

2.1 Background and negotiating process

2.1.1 Specific issues to be addressed in the negotiations

While threats to marine biodiversity do not only exist in ABNJ,
the focus on these areas in the discussions leading to the
conclusion of the 2023 Agreement was a result of concern
about regulatory gaps in relation to some activities or areas,
as well as the challenges of achieving a coordinated and
cross-sectoral approach to conservation and sustainable
use which takes into account the cumulative impacts of
marine activities in ABNJ.* Questions about the regulation
of the collection and use of marine genetic resources of
ABNJ for inter alia biotechnology (sometimes referred to as
“bioprospecting”) were also raised. Discussions on this topic
began in a variety of intergovernmental forums in the late
1990s, only a few years after UNCLOS entered into force.’ The
issue was also raised at ISA as it started to develop its rules
and regulations relating to polymetallic sulphides and cobalt-
rich ferromanganese crusts and the Secretary-General noted
in his 2002 Report to the Assembly that it is often difficult
to distinguish between certain activities carried out during
exploration and “bioprospecting”. As a result, the report noted
that “there is a considerable overlap, as well as potential
for conflict, between the Authority’s responsibilities for the
protection of the marine environment and activities directed at
bioprospecting’s, whilst stressing that “bioprospecting”, even if
considered an exercise of high seas freedoms, still needed to
be carried out with due regard to the interests of other States,
as well as with due regard for activities in the Area. Given the
wider issues raised, discussions shifted to the UN General
Assembly, which called for further examination of the topic.’
As a result, this topic received increased attention at the fifth
meeting of the Informal Consultative Process on Oceans and
the Law of the Sea in 2004, which led to a decision by the UN
General Assembly to establish an Ad Hoc Open-ended Informal
Working Group (AHOEIWG) dedicated to studying issues
relating to the conservation and sustainable use of marine
biological diversity beyond areas of national jurisdiction.®

After several years of debate, the AHOEIWG recommended
that the UN General Assembly initiates a process to ensure
that the legal framework for the conservation and sustainable
use of marine biodiversity in ABNJ effectively addressed four
key issues, namely marine genetic resources, ABMT, EIA and
capacity-building and technology transfer.’ These issues were
to become the four elements of a package'® that would drive
further discussions in the AHOEIWG from 2011 to 2015,
and later negotiations at the Preparatory Committee'? and
then at the Intergovernmental Conference (IGC) to conclude
an international legally binding instrument under UNCLOS on
the conservation and sustainable use of marine biological
diversity in ABNJ convened by the UN General Assembly in
2017.3

While each element of the package related generally to the
overall theme of the conservation and sustainable use of
biodiversity of ABNJ, the four issues themselves were largely
independent of each other. Participants in the discussions
often had different interests in relation to each issue.
Indeed, different challenges arose in relation to each issue.
In the context of marine genetic resources, the discussions
concerned the lack of concrete rules on access and sharing
of the benefits of marine genetic resources located in ABNJ.
In relation to ABMT, concerns were focused on challenges of
cooperation and coordination between different processes, as
well as how to fill gaps in the regulatory framework for certain
activities not covered by existing frameworks. On EIA, the
discussions centred on the need to operationalize the general
rules in UNCLOS relating to EIA and, particularly, to apply
them to activities in ABNJ that were not already subject to
international regulation. Finally, the need for capacity-building
for developing countries to effectively participate in the
conservation and sustainable use of biodiversity of ABNJ, as
well as the need to operationalize existing rules in Part XIV and
IV of UNCLOS, were highlighted as key issues that had to be
addressed alongside the other substantive topics. Addressing
the issues together as a package opened the possibility for
compromises to be struck not only within each of the elements
but also across individual elements of the package.

4 See United Nations. 2011. Letter dated 30 June 2011 from the Co-Chairs of the Ad Hoc Open-ended Informal Working Group to the President of the General Assembly (A/66/119).
Available at: https://digitallibrary.un.org/record/707498?In=en&v=pdf, Annex, para. 14.

5  See CBD COP. 1995. Conservation and sustainable use of marine and coastal biological diversity (CBD COP Decision I1/10). Available at: https://www.cbd.int/decisions/cop/2/10,
para. 12. United Nations. 1996. Law of the sea: report of the Secretary-General (A/51/645). Available at: https://digitallibrary.un.org/record/228948?In=en&v=pdf, para. 231.

6  ISA. 2002. Report of the Secretary-General of the International Seabed Authority under article 166, paragraph 4, of the United Nations Convention on the Law of the Sea
(ISBA/8/A/S). Available at: https://www.isa.org.jm/wp-content/uploads/2022/06/isba-8a-5_0.pdf, para. 51.

7  United Nations. 2003. Oceans and the law of the sea: resolution (A/RES/58/240). Available at: https://digitallibrary.un.org/record/509672?In=en&v=pdf, para. 52. This resolution
also called the UN Secretary-General to cooperate and liaise with relevant international institutions in preparing an addendum to his annual report on oceans and the law of the sea
describing the threats and risks to such marine ecosystems and any conservation and management measures in place. United Nations. 2004. Oceans and the law of the sea: Report
of the Secretary-General: Addendum (A/59/62/Add.1). Available at: https://digitallibrary.un.org/record/534615?In=en&v=pdf.

8  United Nations. 2004. Oceans and the law of the sea: resolution (A/RES/59/24). Available at: https://digitallibrary.un.org/record/534999?In=en&v=pdf, para. 73.

9  See United Nations. 2011. Letter dated 30 June 2011 from the Co-Chairpersons of the Ad Hoc Open-Ended Informal Working Group to the President of the General Assembly
(A/66/119). Available at: https://digitallibrary.un.org/record/707498?In=en&v=pdf, Annex.

10 Ibid. See United Nations. 2017. Internationally Legally binding instrument under the United Nations Convention on the Law of the Sea on the conservation and sustainable use of
marine biological diversity of areas beyond national jurisdiction: resolution (A/RES/72/249). Available at: https://digitallibrary.un.org/record/1468985?In=en&v=pdf, para. 2.

11 See United Nations. 2015. Letter dated 13 February 2015 from the Co-Chairpersons of the Ad Hoc Open-Ended Informal Working Group to the President of the General Assembly
(A/69/780). Available at: https:/digitallibrary.un.org/record/788512?In=en&v=pdf, Annex, para. 1(e).

12 United Nations. 2015. Development of an international legally binding instrument under the United Nations Convention on the Law of the Sea on the conservation and sustainable
use of marine biological diversity of areas beyond national jurisdiction: resolution (A/RES/69/292). Available at: https:/digitallibrary.un.org/record/796494?In=en&v=pdf.

13

United Nations. 2017. International legally binding instrument under the United Nations Convention on the Law of the Sea on the conservation and sustainable use of marine
biological diversity of areas beyond national jurisdiction: resolution (A/RES/72/2490). Available at: https:/digitallibrary.un.org/record/1468985?In=en&v=pdf.
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Netherlands, Facilitator of the informal working group on ElAs

2.1.2 The mandate of the Intergovernmental Conference

The negotiations at the IGC were guided by the mandate
agreed by the UN General Assembly in Resolution 72/249 of 24
December 2017. This mandate provided a political framework
for the conduct of the negotiations with the ultimate aim of
agreeing on a treaty text that would be acceptable to as many
States as possible.

The mandate called for inclusive negotiations™ open not only
to “all States Members of the United Nations, members of
the specialized agencies and parties to the Convention®,’® but
also open to observers from international organizations and
non-governmental organizations.’ In line with this principle
of inclusivity, most of the conference sessions, including
many informal working groups, were open to participation by
observers. However, the practicalities of this approach proved
to be a challenge during some sessions where COVID-19
restrictions had to be applied." It was only towards the end
of the process that negotiations were taken behind closed
doors in order to achieve necessary trade-offs and to allow
compromises to be made on the overall text.'

4
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View of the informal working group

The IGC mandate explicitly reflected the desirability of
consensus decision-making by providing that “the conference
shall exhaust every effort in good faith to reach agreement
on substantive matters by consensus.”’® The emphasis on
consensus reflects a long-standing practice in the law of the
sea, dating back to the Third United Nations Conference on
the Law of the Sea, where consensus decision-making was
adopted through the so-called Gentlemen's Agreement. A
preference for consensus decision-making is also reflected in
the working of many law of the sea institutions, either in their
rules of procedure? or through their practice.?’” The emphasis
on consensus is also central in the decision-making process
of ISA.22

The mandate of the IGC also promoted the maintenance of
consistency with the existing international legal framework
that was applicable to maritime ABNJ. This goal was reflected
in two particular provisions of the negotiating mandate.

First and foremost, the mandate highlighted the importance of
UNCLOS by expressly stating that “the work and results of the
conference should be fully consistent with the provisions of
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The resumed Fifth Session of the Intergovernmental Conference on Marine Biodiversity of Areas Beyond National Jurisdiction (BBNJ) adopts,
by consensus, the Agreement under the United Nations Convention on the Law of the Sea on the conservation and sustainable use of marine

biological diversity of areas beyond national jurisdiction.
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the United Nations Convention on the Law of the Sea.”® This
principle emerged very early on in discussions when it was
recognized that “[UNCLOS] sets out the legal framework within
which all activities in the oceans and seas must be carried out,
and any action relating to the conservation and sustainable
use of marine biological diversity beyond areas of national
jurisdiction should be consistent with its legal regime"*
There was widespread agreement on the importance of this
objective throughout the negotiation process.? This element
of the mandate makes clear that the negotiators did not
intend to amend UNCLOS, but rather they were concerned with
developing complementary provisions which build upon and
elaborate the legal framework enshrined in UNCLOS. This is
particularly important in the present context given that it is
Part XI of UNCLOS, along with the 1994 Agreement, which
establishes ISA and sets out the legal framework for activities
in the Area (section 4.1.1 below).

In addition, the mandate also made clear that “this process
and its result should not undermine existing relevant legal

instruments and frameworks and relevant global, regional
and sectoral bodies.”?® This principle highlighted that the
negotiation of new rules for the conservation and sustainable
use of biodiversity beyond national jurisdiction was not taking
place in a vacuum and that any new rules resulting from the
negotiations should take into account the range of regional
and sectoral instruments, frameworks and bodies already
occupying this space. From very early on in the discussions,
it was generally recognized that “other organizations,
processes and agreements also have an essential role
within areas of their respective competence and can and
should contribute to an integrated consideration of [issues
relating to the conservation and sustainable use of marine
biological diversity beyond areas of national jurisdiction]."?’
The notion of “not undermining” emerged from the views
expressed by some delegations in the AHOEIWG that its work
“should focus on achieving complementarities to existing
mechanisms without infringing of the regulatory scope of
existing arrangements or duplicating ongoing efforts."?®
The language of “not undermining” began to be used in the
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Ibid., para. 9.

Ibid., para. 8.

Ibid., paras 12-15.

See International Institute for Sustainable Development. 2022. Summary report, 7-18 March 2022, 4th Session of the Intergovernmental Conference (IGC) on the BBNJ. Available
at: https://enb.iisd.org/marine-biodiversity-beyond-national-jurisdiction-bbnj-igc4-summary.

See International Institute for Sustainable Development. 2022. Summary report, 15-26 August 2022, 5th Session of the Intergovernmental Conference (IGC) on the BBNJ.
Available at: https://enb.iisd.org/marine-biodiversity-beyond-national-jurisdiction-bbnj-igc5-summary.
United Nations. 2017. International legally binding instrument under the United Nations Convention on the Law of the Sea on the conservation and sustainable use of marine
biological diversity of areas beyond national jurisdiction: resolution (A/RES/72/249). Available at: https://digitallibrary.un.org/record/1468985?In=en&v=pdf, para. 17. In the
absence of consensus, decisions could be taken by a two-thirds majority vote. Ibid., para. 19.

United Nations. 2020. Rules of Procedure of the Meeting of the States Parties (SPLOS/2/Rev. 5). Available at: https://digitallibrary.un.org/record/3876767?In=en&v=pdf, rule 52.
This rule provides that the Meeting of States Parties shall conduct its work on the basis of general agreement and it may only proceed to a vote “after all efforts at achieving general
agreement have been exhausted.”

See IMO. 2014. Implications of the United Nations Convention on the Law of the Sea for the International Maritime Organisation (LEG/MISC.8). Available at: https://wwwcdn.
imo.org/localresources/en/OurWork/Legal/Documents/LEG%20MISC%208.pdf. This emphasizes that the IMO operates by consensus in practice.

1994 Agreement, Annex, Section 3, para. 2. See also Rules of procedure of the Assembly of the Authority, rule 61; Rules of procedure of the Council of the Authority, rule 56. For
a discussion of ISA decision-making procedures, see section 4.1.1 below.
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AHOEIWG from 2014 onwards,” it was incorporated into the
final recommendations of the AHOEIWG in 2015% and further
endorsed by the Preparatory Committee.®

The question of how a new treaty would interact with existing
instruments and institutions was one of the most difficult
issues in the negotiations. This was a cross-cutting issue that
arose under all four pillars of the negotiations, but one on which
there were divergent views. One of the principal challenges in
this context was the lack of agreement on what is meant by “not
undermining.”*? The academic commentary produced during
the negotiations identified at least two main understandings
of the concept.® On the one hand, “not undermining” could be
applied to the mandate of an existing institution, meaning that
measures should not be adopted under the 2023 Agreement
if they fall within the mandate of another institution. On the
other hand, “not undermining” could alternatively refer to not
undermining the effectiveness of an existing instrument or
institution. This would mean that further measures could be
adopted if they are compatible with the objectives of existing
measures developed by other organizations, even if they apply
stricter standards. At the heart of the issue was the question
of what powers should be given to any treaty bodies to be
established under the new agreement. There were a range of
options on the table.?* Different views on the matter continued
to be exchanged until late in the negotiations. Ultimately, a
balance had to be struck depending on the issues at stake in
the different parts of the text.

2.1.3 Key stages in the negotiation of the 2023 Agreement

Negotiations towards an internationally legally binding
agreement were launched in 2015 with the decision of the
UN General Assembly to establish a Preparatory Committee

tasked with developing recommendations on elements of
an internationally legally binding text.®® The Preparatory
Committee met four times between April 2016 and July 2017,
chaired at the first two sessions by Ambassador Eden Charles
(Trinidad and Tobago) and subsequently by Ambassador
Carlos Sergio Sobral Duarte (Brazil). The final report of the
Preparatory Committee indicated those elements of a possible
treaty where there was general convergence among delegates,
as well as the key issues on which there was divergence.®®
In particular, it highlighted the need for further discussion on
“institutional arrangements and the relationship between the
institutions established under an international instrument
and relevant global, regional and sectoral bodies,”®” which, as
noted above, was a critical issue to be resolved.

The UN General Assembly approved the convening of an IGC
in Resolution 72/249 of 24 December 2017. Ambassador
Rena Lee (Singapore) was elected as President of the IGC
at an initial organizational meeting held in April 2018. After
that, the IGC held five sessions between 2018 and 2023.
Negotiations largely took place in working groups on each
of the four substantive topics, led by a facilitator. Significant
intersessional work also took place between September 2020
and November 2021, when it was not possible for the IGC to
meet in person due to the COVID-19 pandemic. As the IGC
progressed, a draft text emerged,®® which was the subject
of broad consultation. This text was progressively refined,
although it was not until the fifth session that progress on
critical aspects of the negotiations began to emerge.

The text was finally agreed at the end of the resumed fifth
session on 3 March 2023. However, further intersessional
work was required before the text could be formally adopted
at a further resumed fifth session on 19-20 June 2023. While
the text was formally adopted by consensus, the Russian
Federation dissociated itself from the consensus in an

29 See United Nations. 2014. Letter dated 5 May 2014 from the Co-Chairs of the Ad Hoc Open-ended Informal Working Group to the President of the General Assembly (A/69/82).
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instruments and frameworks and relevant global, regional and sectoral bodies.”
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Nations Convention on the Law of the Sea on the conservation and sustainable use of marine biological diversity of areas beyond national jurisdiction: Chair’s overview of the
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explanation of its position following the adoption of the text.**

The 2023 Agreement will enter into force 120 days after the date
of deposit of the sixtieth instrument of ratification, approval,
acceptance or accession.® In practice, the effectiveness of the
2023 Agreement will depend upon widespread acceptance. The
preamble refers to the “aspiration” of universal participation,
but as the experience of the other UNCLOS implementing
agreements shows, this can be difficult to achieve in practice.
For example, the Agreement for the Implementation of the
Provisions of the Convention relating to the Conservation
and Management of Straddling Fish Stocks and Highly
Migratory Fish Stocks (1995 Agreement) only has 93 parties,
more than 25 years after its adoption. As discussed later in
this report, different memberships between the institutions
established under the 2023 Agreement and the institutions
established under UNCLOS, particularly ISA, could affect the
implementation of the 2023 Agreement in practice.

2.2 Overarching scope, structure and status of
the 2023 Agreement

2.2.1 General objective and principles of the 2023 Agreement

The general objective of the 2023 Agreement is “to ensure
the conservation and sustainable use of marine biological
diversity of areas beyond national jurisdiction, for the present
and in the long term, through effective implementation
of the relevant provisions of the Convention and further
international cooperation and coordination.”' The reference
to areas beyond national jurisdiction indicates the scope of
the Agreement, namely the high seas and the Area,*? although
there are limited elements of the Agreement which apply to
activities within national jurisdiction where they may have
adverse effects beyond national jurisdiction.*

Alongside this general objective, the 2023 Agreement lays down
14 principles and approaches to guide its interpretation and

implementation.** Some of these principles are already found
in the text of UNCLOS, including “the principle of the common
heritage of humankind which is set out in the Convention”
and “the freedom of marine scientific research, together with
other freedoms of the high seas.”*> The recognition of these
principles reinforces the strong connection between the 2023
Agreement and UNCLOS. Others reflect developments in
international environmental law orrelated fields of international
law since the conclusion of UNCLOS.# In this latter category,
the following principles are worth highlighting:

+  the polluter-pays principle*’
+ the precautionary principle or precautionary
approach*®

+  the ecosystem approach*
+ anintegrated approach to ocean management*

+ an approach that builds ecosystem resilience,
including to adverse effects of climate change and
ocean acidification®

+  the respect, promotion and consideration of the
rights of Indigenous Peoples or local communities
in the conservation of biological diversity.>?

Not surprisingly, the principles also place a significant
emphasis on equity.5®

The role of the general objective and principles/approaches
is to guide the interpretation and implementation of the 2023
Agreement. They are aimed both at individual parties when
giving effect to their rights and obligations under the 2023
Agreement, as well as at the treaty bodies to be established by
the Agreement itself. Yet, as principles, they do not necessarily
dictate particular outcomes that must be achieved but rather
suggest considerations to be taken into account when
taking action. Indeed, the principles set out in article 7 may
sometimes be in tension, and they will have to be weighed and
balanced on a case-by-case basis.

While these principles are aimed at the parties and treaty

39 United Nations. 2023. Report of the intergovernmental conference on an international legally binding instrument under the United Nations Convention on the Law of the Sea on
the conservation and sustainable use of marine biological diversity of areas beyond national jurisdiction at its 5th session (A/CONF.232/2023/5). Available at: https://digitallibrary.
un.org/record/4016005?In=en&v=pdf, para. 29. In its explanation, the Russian Federation expressed, inter alia, that the 2023 Agreement undermined the provisions of UNCLOS
and that it may allow for intrusion into the mandates of other competent international organizations.

40 2023 Agreement, article 68(1).
41 2023 Agreement, article 2.

42 2023 Agreement, article 1(2).
43 2023 Agreement, article 28(2).
44 2023 Agreement, article 7.

45 2023 Agreement, articles 7(b)-(c). See also the principles relating to the use of best available scientific information (article 7(i)) and the principle of the non-transfer of damage,

hazards or pollution (article 7(m)).

46 See United Nations. 1993. Report of the United Nations Conference on Environment and Development, Rio de Janeiro, 3-14 June 1992. Volume 1, Resolutions adopted by the
Conference (A/CONF.151/26/Rev.1(Vol.I)). Available at: https:/digitallibrary.un.org/record/160453?In=en&v=pdf.

47 2023 Agreement, article 7(a).
48 2023 Agreement, article 7(e).
49 2023 Agreement, article 7(f).
50 2023 Agreement, article 7(g).
51 2023 Agreement, article 7(h).

52 2023 Agreement, article 7(k). See also article 7(j) on the use of relevant traditional knowledge of Indigenous Peoples and local communities.

53 2023 Agreement, articles 7(d), (m), and (n).

Key principles underpinning
Part Xl of UNCLOS and the 2023 Agreement

Common heritage of humankind
Benefit of humankind

Equity and fair and equitable sharing
of benefits, non-appropriation

No claim or exercise of sovereignty
or sovereign rights over the
Area and its resources

Use of the Area exclusively
for peaceful purposes

International cooperation and
mutual understanding

Participation of developing States
in activities in the Area

Protection of rights and legitimate
interests of coastal States

Reasonable regard for activities in the marine
environment protection of human life

Precautionary approach

Use of the best available scientific
information and best environmental practices

Preservation of archaeological and
historical objects, transparency

Security of tenure of contracts

Evolutionary approach

Polluter pays principle

Principle of the common heritage of
humankind which is set out in UNCLOS

Freedom of marine scientific research,
together with other freedoms of the high seas

The principle of equity and fair and
equitable sharing of benefits

The precautionary principle or
precautionary approach, as appropriate

Ecosystem approach
Integrated approach to ocean management

An approach that builds ecosystem
resilience, including to adverse
effects of climate change and ocean
acidification, and also maintains and
restore ecosystem integrity, including
the carbon cycling services

The use of best available science
and scientific information

The use of relevant traditional
knowledge of Indigenous peoples and
local communities, where available

The respect, promotion and
consideration of obligations relating to
the rights of Indigenous People or of,
as appropriate, local communities

The non-transfer of damage or
hazard from on area to another
and the non-transformation of one
type pollution into another

Full recognition of the special circumstances
of small island developing States
and of least developed countries

Acknowledgement of the special
interests and needs of landlocked
developing countries
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bodies established under the 2023 Agreement, they are also
likely to influence the interaction between the 2023 Agreement
and other instruments, frameworks and bodies. In this respect,
it is worth noting that even though many of the principles
and approaches in the 2023 Agreement have emerged since
the conclusion of UNCLOS, many of these principles are
nevertheless already guiding the implementation of UNCLOS
and the work of specific institutions, including ISA, established
by UNCLOS itself (section 4.4.1 below).

2.2.2 Relationship with UNCLOS and the 1994 Agreement

The 2023 Agreement has been described as the “third
implementing agreement” under UNCLOS,* thereby joining the
1994 Agreement and the 1995 Agreement in this category of
instruments. In some respects, the 2023 Agreement is closer
in form to the 1995 Agreement, as it is a self-standing treaty to
which any State or regional economic integration organization
may become a party,’® regardless of whether they are a party
to UNCLOS.% As such, the 2023 Agreement does not formally
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modify or amend UNCLOS. It strictly applies inter partes,
meaning that the rights and obligations of States Parties to
UNCLOS that do not become a party to the 2023 Agreement
do not change.”” This understanding is in line with the basic
principle of the law of treaties that “a treaty does not create
either obligations or rights for a third State or third organization
without the consent of that State or that organization.”®

Nevertheless, the close relationship between the 2023
Agreement and UNCLOS is reflected in the general objective
of the Agreement “to ensure the conservation and sustainable
use of marine biological diversity of ABNJ, for the present
and in the long term, through effective implementation of the
relevant provisions of the Convention and further international
cooperation and coordination” (emphasis added).*®
Furthermore, like the other implementing agreements to
UNCLOS, the 2023 Agreement underlines its connection
with UNCLOS by providing that it is to be ‘interpreted and
applied in the context of and in a manner consistent with the
Convention.® While the final text only refers to UNCLOS, it
can be read as implicitly covering the 1994 Agreement, given

that “the provisions of [the 1994] Agreement and Part XI shall
be interpreted and applied together as a single instrument.”®’
This principle of compatibility means that the 2023 Agreement
must always be interpreted taking into account the relevant
provisions of UNCLOS, which continue to be applicable to the
parties. As discussed in section 4 below, this has significant
implications for understanding the relationship between the
treaty bodies established by the 2023 Agreement and ISA, as
the latter is established by UNCLOS and the 1994 Agreement.

2.2.3 Duty of cooperation and institutional arrangements

The centrality of international cooperation in the regime to
be established under the 2023 Agreement is reflected both in
its general objectives and its operative provisions, as it is in
many other parts of the law of the sea.®? Parties to the 2023
Agreement will be under a direct duty to cooperate in the
furtherance of the Agreement’s objectives.®® Cooperation will
also take place through a variety of institutional arrangements.

First and foremost, the 2023 Agreement establishes its
institutional framework through which cooperation for the
conservation and sustainable use of the marine biodiversity
of ABNJ may take place. At the centre of this institutional
framework is the Conference of the Parties (COP), which has
a general mandate to review and evaluate the implementation
of the Agreement.®* The COP will eventually be supported
by a secretariat,®> a Scientific and Technical Body (STB),*
an Access and Benefit-Sharing Committee,®” a Capacity-
Building and Transfer of Marine Technology Committee®® and
an Implementation and Compliance Committee.®® The COP
may also establish further subsidiary bodies to support the
implementation of the Agreement.”® The powers of the COP
and subsidiary bodies in relation to each part of the Agreement
will be discussed in section 3 below.

Alongside the establishment of bespoke institutional
arrangements, the 2023 Agreement also recognizes that
cooperation concerning the conservation and sustainable
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use of the marine biodiversity of ABNJ may also take place
through other institutions. In this respect, the objective of not
undermining instruments, frameworks and bodies, discussed
above as a key principle in the negotiations, is explicitly
integrated into article 5(2) of the 2023 Agreement, which
provides:

“This Agreement shall be interpreted and applied in a manner
that does not undermine relevant legal instruments and
frameworks and relevant global, regional, subregional and
sectoral bodies and that promotes coherence and coordination
with those instruments, frameworks and bodies.”

The incorporation of this principle is significant because it
converts the political objective contained in the negotiating
mandate of the IGC into a legal norm that influences the
contours of rights and obligations under the 2023 Agreement.
While article 5(2) applies to the whole Agreement, it is
particularly applicable to the interpretation of the powers
conferred on the COP and other treaty bodies when carrying
out their functions in the different parts of the Agreement.

The language of article 5(2) is ambiguous. Still, it is important
to remember that it must also be read alongside more specific
provisions in each part of the Agreement that regulate in
more detail the relationship between the treaty bodies to
be established by the Agreement and other instruments,
frameworks and bodies. These provisions will be analysed in
more detail in section 3 below.

Furthermore, the principle of not undermining in article 5(2)
also includes a positive obligation to promote “coherence
and coordination””" with competent institutions, frameworks
and bodies. This additional element emphasizes the need for
the treaty bodies to be established by the 2023 Agreement
to actively engage with existing international institutions in
the pursuit of the objectives of the 2023 Agreement. In other
words, it highlights a procedural dimension of the principle of
not undermining other instruments, frameworks and bodies.

This need for active engagement is reinforced by article 8(1)
which calls on the parties to cooperate through “strengthening

54 See United Nations. 2023. Compilation of statements made by delegations under item 5, “General exchange of views”, at the further resumed 5th session of the Intergovernmental
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conference on an international legally binding instrument under the United Nations Convention on the Law of the Sea on the conservation and sustainable use of marine biological
diversity of areas beyond national jurisdiction, as submitted by 30 June 2023 (A/CONF.232/2023/INE.5). Available at: https:/digitallibrary.un.org/record/4017335?In=en&v=pdf,
for statements by the African Group, Australia, Greece and the Republic of Korea.

2023 Agreement, article 66.

United Nations. 1994. Agreement relating to the Implementation of Part XI of the United Nations Convention on the Law of the Sea of 10 December 1982. Available at: https:/
www.un.org/depts/los/convention_agreements/texts/agreement _part_xi/agreement part xi.htm, article 4(2). In contrast, under the 1994 Agreement, a State or entity can only
become a party where they have previously established their consent to by bound by UNCLOS.

2023 Agreement, article 5(3).

United Nations. 1986. Vienna Convention on the Law of Treaties between States and International Organizations or between International Organizations. Available at: https:/legal.
un.org/ilc/texts/instruments/english/conventions/1_2 1986.pdf, article 34. United Nations. 1969. Vienna Convention on the Law of Treaties. Available at: https:/legal.un.org/ilc/
texts/instruments/english/conventions/1 _1_1969.pdf, article 34.

2023 Agreement, article 2.

2023 Agreement, article 5(1).

61

1994 Agreement, article 2(1). During the process, ISA had suggested that this text should be amended to expressly include reference to the 1994 Agreement; ISA. 2022. Statement
made by the Secretariat of the International Seabed Authority on Cross-cutting issues on Article 4, paragraph 1. Available at: https://www.isa.org.jm/wp-content/uploads/2022/04/
statement_on_cross-_cutting_issues.pdf. This statement was reiterated by the ISA Secretary-General at the resumed fifth session of the Intergovernmental Conference, 27 February
2023. ISA. 2023. Statement by the Secretary-General of the International Seabed Authority at the resumed fifth session of the Intergovernmental Conference for the conclusion of
an internationally legally binding instrument on the conservation and sustainable use of biological diversity in areas beyond national jurisdiction. Available at: https:/www.isa.org.
jm/wp-content/uploads/2023/03/ISA_Statement IGC5_resumed online_version-27.02.23.pdf. The Secretary-General recognized that “even though by necessity, the provisions of
Article 2(1) of the 1994 Agreement are binding upon those 151 States that are party to it (as well as any States that may become a party in the future), it is suggested that a specific
reference to the 1994 Agreement in [what would become Article 5 of the 2023 Agreement] would support the objective of universal participation in a single regime created by Part
XI of UNCLOS and the 1994 Agreement and avoid any possibility of a lack of legal certainty in the interpretation and application of the [2023 Agreement].”

See UNCLOS, article 138, in relation to the Area: “The general conduct of States in relation to the Area shall be in accordance with the provisions of this Part, the principles
embodied in the Charter of the United Nations and other rules of international law in the interests of maintaining peace and security and promoting international cooperation and
mutual understanding” (emphasis added).

2023 Agreement, article 8(1).

2023 Agreement, article 47(6).

2023 Agreement, article 50.

2023 Agreement, article 49.

2023 Agreement, article 15.

2023 Agreement, article 46.

2023 Agreement, article 55.

2023 Agreement, article 47(d).

2023 Agreement, article 5(2).




and enhancing cooperation with and promoting cooperation
among relevant legal instruments and frameworks and
relevant global, regional, subregional and sectoral bodies.””?
This provision foresees the strengthening of relationships not
only between the treaty bodies to be established under the
Agreement and other external institutions, but also between
those other institutions. It is this form of inter-institutional
cooperation that is demanded by “an integrated approach to
ocean management”, as indicated in the general principles
of the Agreement’® and the success of the Agreement in
addressing biodiversity loss “in a coherent and cooperative
manner"’* will depend to a large extent on the establishment
of effective networks between a wider range of competent
institutions, involving prior consultation before decisions are
taken.

How these general duties are operationalized will in part
depend on how the parties collectively decide to utilize the
powers conferred on the treaty bodies established under the
Agreement, but individual parties also bear an obligation to
fulfil their duty of cooperation by “endeavouring] to promote,
as appropriate, the objectives of this Agreement, when
participating in decision-making under other relevant legal
instruments, frameworks, or global, regional, subregional, or
sectoral bodies.””® The drafting of this obligation as a duty to
“endeavour” recognizes that not all of the members of these
other relevant bodies will be a party to the 2023 Agreement
and the will of the parties to the 2023 Agreement cannot be
imposed on non-parties. Indeed, the drafters were keen to
preserve the autonomy of non-parties by explicitly recognizing
that “the legal status of non-parties to the Convention or any
other related agreements with regard to those instruments is
not affected by this Agreement.””® Other institutions remain
autonomous and their mandates will not be altered by the
entry into force of the 2023 Agreement. Therefore, unless and
until there is universal participation in the 2023 Agreement,
parties to the Agreement must try to persuade non-parties to
adopt measures that are consistent with the Agreement.””

2023 Agreement, article 8(1).
2023 Agreement, article 7(g).
2023 Agreement, preamble.

2023 Agreement, article 8(2).
2023 Agreement, article 5(3).

2.2.4 Dispute settlement and advisory jurisdiction

The 2023 Agreement provides for the compulsory settlement
of disputes concerning the interpretation or application of
the Agreement in accordance with Part XV of UNCLOS.”®
This follows the model of dispute settlement of the 1995
Agreement. Compulsory dispute settlement provides an
important means of ensuring that parties comply with their
obligations under the 2023 Agreement,”® as well as a means of
achieving an independent and authoritative interpretation of its
terms. Yet, the jurisdiction conferred on courts and tribunals in
this connection is limited. To ensure that the Agreement is not
used as a basis to initiate litigation in disputes arising under
other instruments applicable to ABNJ, the 2023 Agreement
explicitly provides that “the provisions of this article shall
be without prejudice to the procedures on the settlement
of disputes to which Parties have agreed as participants
in a relevant legal instrument or framework, or as members
of a relevant global, regional, subregional or sectoral body
concerning the interpretation or application of such instrument
or framework.”® In essence, this provision simply confirms
that the dispute settlement regime only applies to disputes
regarding the interpretation or application of the Agreement,
but it does not solve the question of how a court or tribunal
should disentangle disputes arising concurrently under more
than one instrument. This is a question that has received
different answers from courts and tribunals in the past,®' and
it may largely depend upon the particular characterization of a
dispute in the individual circumstances of a case.

Oneinnovationin the dispute settlement provisions of the 2023
Agreement is the conferral of power on the COP to request an
advisory opinion from the International Tribunal for the Law
of the Sea (ITLOS) “on a legal question on the conformity with
this Agreement of a proposal before the [COP] on any matter
within its competence.”? This mechanism may be a means
of clarifying some key provisions in the Agreement, but it is
limited to situations when the COP is dealing with proposals
before them. This is likely to be most relevant in the context
of ABMT (section 3.2 below). In further recognition of the
complex institutional landscape in ABNJ, this provision has
also been drafted in such a way as to protect the competence
of other relevant institutions by providing that “a request [..]

See 2023 Agreement, article 62: “Parties shall encourage non-parties to this Agreement to become Parties thereto and to adopt laws and regulations consistent with its provisions.”

2023 Agreement, article 60.

See 2023 Agreement, article 55 on the provision for an Implementation and Compliance Committee.

2023 Agreement, article 60(8).

See Klein, Natalie, and Kate Parlett. 2022. Judging the Law of the Sea. Oxford University Press, pgs. 48-63. A discussion of the different views taken in the case law on this topic,
and particularly reactions to the Southern Bluefin Tuna Arbitration, Award on Jurisdiction and Admissibility of 4 August 2000. Questions have also arisen about the interaction
between UNCLOS dispute settlement and dispute settlement in other areas of international law. In the Case concerning the Conservation and Sustainable Exploitation of Swordfish
Stocks in the South-Eastern Pacific Ocean between Chile and the EU, claims were brought to a Special Chamber of ITLOS at the same time as a related case was brought to a panel
of the World Trade Organization. Both cases were amicably settled before decisions were made on the merits.

2023 Agreement, article 47(7).

shall not be sought on a matter within the competences of
other global, regional, subregional or sectoral bodies [..]."#
This clearly prevents the COP from requesting an advisory
opinion on the exercise of powers by independent institutions
established under other treaties. Depending on how broadly
it is interpreted, it may also extend to preventing a request
relating to a proposal where the COP shares powers with other
bodies.

2.2.5 Overarching structure of the 2023 Agreement

The 2023 Agreement has 76 articles in 12 parts, as well as two
annexes. The main substantive provisions of the Agreement
are contained in four distinct parts of the Agreement, each
reflecting an element of the package underpinning the
negotiations. Parties must accept all parts of the Agreement.
Reservations may not be made unless expressly permitted.®

-

83 2023 Agreement, article 47(7).

84 2023 Agreement, article 70.

85 2023 Agreement, article 9.

86 2023 Agreement, article 17.

87 See 2023 Agreement, articles 9(b), 17(e), 27(f).

Part Il of the Agreement is concerned with the fair and equitable
sharing of benefits arising from activities with respect to
marine genetic resources and the generation of knowledge,
scientific understanding and technological innovation.®
Parts Ill and IV relate more directly to the conservation and
sustainable use of marine biological diversity by calling for
action to establish a comprehensive system of ABMT#¢ and to
ensure the carrying out of EIA and monitoring of activities that
may have an impact on the marine biological diversity of ABNJ.
Part V of the Agreement is concerned with the development
of marine scientific and technological capacity with regard to
the conservation and sustainable use of marine biodiversity
in ABNJ. Indeed, this is a theme that runs throughout the
other parts of the Agreement, all of which emphasize the need
to develop capacity and support developing States.®” The
following section will subject each of these substantive parts
to a more detailed analysis.
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3. Analysis of the substantive provisions of the 2023 Agreement

3.1 Marine genetic resources: analysis of key
provisions

3.1.1 Objectives

The primary objectives of Part Il of the 2023 Agreement
are “the fair and equitable sharing of benefits arising from
activities with respect to marine genetic resources and digital
sequence information on marine genetic resources of [ABNJ]”
and the building of capacity to enable developing countries to
carry out such activities.®® More generally, it aims to promote
“the generation of knowledge, scientific understanding and
technology innovation, including through the development and
conduct of marine scientific research”® and the development
and transfer of marine technology.®

3.1.2 Scope and definitions

Part Il of the Agreement is primarily directed at the regulation
of “activities with respect to marine genetic resources of
[ABNJ]."" Understanding this term is, therefore, critical to
understanding the overall scope of Part Il

In the first place, “marine genetic resources” are defined
as "any material of plant, animal, microbial or other origin
containing functional units of heredity of actual or potential
value.”? This definition is largely based upon the meaning
ascribed to genetic resources under the Convention on
Biological Diversity (CBD).”* The 2023 Agreement does not
give a broader definition of what is meant by “activities with
respect to marine genetic resources.” Given the centrality of
this term for the application of Part Il of the 2023 Agreement,
this ambiguity is potentially problematic and an issue that
will have to be resolved as the provisions of this Part are
operationalized through future decisions of the COP. One
question that arises is when activities fall under the regime to
be established by Part Il of the Agreement.

88 2023 Agreement, article 9(a)-(b).
89 2023 Agreement, article 9(c).

90 2023 Agreement, article 9(d).

91 2023 Agreement, article 10.

92 2023 Agreement, article 1(8).

In general, the text would seem to point to a broad application.
Firstly, the Agreement tends to refer simply to the “collection”
or “sampling” of marine genetic resources without specifying
the precise nature of the activity concerned.®** While much
of the discussion leading up to the Agreement centred
around “bioprospecting” as an activity, this is not a term that
is ultimately used in the Agreement, in part because of the
challenges in distinguishing between “bioprospecting” and
marine scientific research more generally.®® Rather, the final
text suggests that there might be multiple “purposes for
which [...] resources will be collected,”® indicating a broad
scope of application. A broad interpretation is also supported
by the object and purpose of the Part, which is not limited to
generating financial benefits from the utilization of marine
genetic resources but includes the generation of knowledge
more generally. Finally, the decision of the drafters to
explicitly exclude fishing and fishing-related activities®” and
military activities®® from the scope of Part Il could further
support a broad application of its provisions in accordance
with the general interpretative principle of expressio unius est
exclusio alterius. On this basis, unless an activity falls within
an express exclusion, Part Il can be conceived as applying
broadly to any activity involving the collection or sampling of
biological material from ABNJ by natural or juridical persons
operating under the jurisdiction of a party,”® regardless of
the purpose of such collection. At the same time, given the
need for advance notification, the provisions would seem to
be aimed at activities where the collection of marine genetic
resources is an intentional and integral part of what is being
proposed. What implications such an application will have for
ISA and contractors involved in activities in the Area will be
considered in section 4.3.3 below.

In addition to the in situ collection of marine genetic resources,
the application of Part Il also expressly encompasses the
generation of digital sequence information (DSI) on relevant
marine genetic resources’® and the subsequent utilization
of relevant marine genetic resources or DSI."" Utilization for
these purposes is defined as the conduct of “research and
development on the genetic and/or biochemical composition

93 CBD. 1992. Convention on Biological Diversity. Available at: https://www.cbd.int/convention, article 2.
94 See 2023 Agreement, articles 10(1) and 12(2). According to article 1(4), “collection in situ” is defined as “the collection or sampling of marine genetic resources in areas beyond

national jurisdiction.”

95 See United Nations. Preparatory Committee established by General Assembly resolution 69/292: Development of an international legally binding instrument under the United
Nations Convention on the Law of the Sea on the conservation and sustainable use of marine biological diversity of areas beyond national jurisdiction Chair’s overview of the third
session of the Preparatory Committee. Available at: https://www.un.org/depts/los/biodiversity/prepcom_files/Chair_Overview.pdf, Annex I, Appendix 1.

96 2023 Agreement, article 12(b).
97 2023 Agreement, article 10(2).
98 2023 Agreement, article 10(3).
99 2023 Agreement, article 11(1).
100 2023 Agreement, article 10(1).
101 2023 Agreement, article 12(8).

of marine genetic resources, including through the application
of biotechnology.”°2

In terms of temporal scope, the 2023 Agreement will apply
to any activities with respect to marine genetic resources
collected after the entry into force of the Agreement and DSI
generated after entry into force of the Agreement.’®® However,
the Agreement also applies to the utilization of marine genetic
resources and DSI collected or generated before entry into
force unless a party makes a declaration excluding such
application.’® Therefore, benefits arising from research or
development of genetic material conducted before the entry
into force of the Agreement may still be covered by the benefit-
sharing requirements of Part |l. However, it will depend on how
many States make use of the option to restrict the application
of the treaty.

3.1.3 Key obligations and procedures

There was some debate during the negotiations of the
Agreement as to whether marine genetic resources should
be considered as the common heritage of humankind or
whether their access should be regulated as a high seas
freedom.™% This issue is side-stepped by the final text, which
instead recognizes that such activities “are in the interests
of all States and for the benefit of humanity, particularly for
the benefit of advancing the scientific knowledge of humanity
and promoting the sustainable use of marine biological
diversity."1% The assumption of the Agreement is that any
State may carry out activities with respect to marine genetic
resources’?” with no need for prior approval at the international

level. Still, certain key obligations must be satisfied both
before and after accessing these resources. Thus, parties
must ensure advance notification through the Clearing-House
Mechanism of any proposed in situ collection of marine genetic
resources,'® as well as the sharing of additional information
following collection'® and upon subsequent utilization.’® In
addition, samples of marine genetic resources and related
DSI must be deposited in publicly accessible repositories and
databases.’ A standard batch identifier will be allocated to
each activity notified to the Clearing-House Mechanism''2 in
order to enhance traceability.

A major ambiguity in the Agreement is which party is
responsible for ensuring that information is shared through
the Clearing-House Mechanism and that other obligations in
Part Il are respected. In this respect, the Agreement simply
provides that “parties shall take the necessary legislative,
administrative or policy measures to ensure that information
is notified to the Clearing-House Mechanism in accordance
with this Part”""® This obligation could be interpreted as
applying to the State of nationality of the entities carrying out
the collection of marine genetic resources, the flag State of the
vessel from which the collection takes place, or some other
State involved in the activity. It will be important to clarify this
issue, both to promote clarity of the text but also to avoid
duplication of notification. This is a topic that may be taken
up by the Access and Benefit-Sharing Committee established
under article 15 of the Agreement, which shall, inter alia,
make recommendations to the COP on matters relating to the
Clearing-House Mechanism.”* How this regime may apply
in the context of activities in the Area will be considered in
section 4.3.3 below.

102 2023 Agreement, article 1(14). Biotechnology is further defined in article 1(3) as “any technological application that uses biological systems, living organisms, or derivatives

thereof, to make or modify products or processes for specific use.”
103 2023 Agreement article 10(1).
104 Ibid.

105 Article 7(b) refers to “the principle of the common heritage of humankind which is set out in [UNCLOS],” but this is accompanied by recognition in article 7(c) of the freedom of

marine scientific research.

106 2023 Agreement, article 11(6).

107 2023 Agreement, article 11(1).

108 2023 Agreement, article 12(1)-(2).

109 2023 Agreement, article 12(5).

110 2023 Agreement, article 12(8).

111 2023 Agreement, article 14(3).

112 2023 Agreement, articles 12(3) and 12(6).
113 2023 Agreement, article 12(1).

114 2023 Agreement, article 15(3).




Box 2.
Benefit sharing — monetary and
non-monetary benefits under Part XI of UNCLOS
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An important constraint on the conduct of activities in
relation to marine genetic resources in ABNJ introduced by
the 2023 Agreement is the need to respect the traditional
knowledge associated with marine genetic resources that
is held by Indigenous Peoples and local communities. The
Agreement requires that such traditional knowledge shall
only be accessed with the “free, prior and informed consent
or approval and involvement” of these groups and on mutually
agreed terms.'™ The notification of proposed activities will
be an important mechanism for ensuring that this obligation
is effectively implemented, as it provides an opportunity for
relevant groups to raise their concerns about access to marine
genetic resources over which they may possess traditional
knowledge.

A number of other obligations concerning the fair and equitable
sharing of benefits apply to activities with respect to marine
genetic resources collected from ABNJ. Firstly, there is an
expectation''® that opportunities will be available for scientists
of other States, particularly scientists from developing
countries, to be involved or associated with any activity
concerning the in situ collection of marine genetic resources
in ABNJ."" There is no precise indication as to what this might
entail in practice, although it might be subject to guidance
prepared by the COP in coordination with the Access and
Benefit-Sharing Committee.’'® Secondly, certain non-monetary
benefits arising from the collection and digital processing of
marine genetic resources must be shared, including access to
samples, DSI and relevant scientific data “in accordance with
current international practice.”"" Thirdly, anyone proceeding
to commercially utilize marine genetic resources collected in
areas beyond national jurisdiction may be under an obligation
to share monetary benefits therefrom, such as milestone
payments or royalties, under a scheme to be agreed by the
COP.'2° The precise effects of this new framework are still to
be worked out in future negotiations. The Access and Benefit-
Sharing Committee is expected to make recommendations to
the COP on this matter.’” In the meantime, developed parties
are expected to make direct payments into a “special fund,’
which shall be used to support capacity-building projects
and to assist developing country parties in implementing the
Agreement.'??

115 2023 Agreement, article 13.

3.1.4 International cooperation and relationship with other
institutions

Unlike other parts of the Agreement, little is said in Part Il on
the relationship between the new regime on marine genetic
resources and any other relevant instruments, frameworks
or bodies. Rather, the Agreement simply calls for the Access
and Benefit-Sharing Committee to consult and exchange
information with relevant instruments, frameworks and bodies
in preparing recommendations to the COP.'? At the same
time, it is important to remember that the operation of this
Part is still subject to the overarching requirement in article
5(1) to ensure consistency with UNCLOS and article 5(2) to
promote coherence and coordination with other regimes, not
to undermine relevant instruments, frameworks or bodies.’?*
The consultation and information exchange process led by the
Access and Benefit-Sharing Committee will, therefore, be an
opportunity to ensure that these requirements are respected
and that any recommendations or guidelines developed by
the Committee align with existing practices in specific fields
of operation. The interaction of the provisions in Part Il of the
2023 Agreement and Part XI of UNCLOS will be considered
further in section 4 below.

3.2 Area-based management tools: analysis of
key provisions

3.2.1 Objectives

Part Ill of the 2023 Agreement addresses the development of
ABMT for the purpose of promoting the protection, preservation,
restoration and maintenance of the marine biodiversity of
ABNJ."?® The objectives of Part Il anticipate the development
of “a comprehensive system of [ABMT], with ecologically
representative and well-connected networks of marine protected
areas."’?® Some of this language mirrors elements of target 3 of
the Kunming-Montreal Biodiversity Framework adopted by the
COP to the CBD in December 2022.'?” Some delegates suggested
that the 2023 Agreement could offer a key delivery mechanism
for the achievement of this target in ABNJ.'2®

116 Such opportunities are listed in information to be notified in advance under article 12(2)(h), although it is not clear that there is an obligation to offer such opportunities.

117 See 2023 Agreement, article 12(2)(h) and article 14(2)(f)-(g).
118 2023 Agreement, article 15(3)(a).

119 2023 Agreement, article 14(2)(a)-(b). See also article 14(3)-(4).
120 2023 Agreement, article 14(5)-(7).

121 2023 Agreement, article 15(3).

122 2023 Agreement, article 52(6).

123 2023 Agreement, article 15(5)-(6).

124 See section 2.2.2 and 2.2.3 above.

125 2023 Agreement, article 17(a) and (c).

126 2023 Agreement, article 17(a).

127 CBD. 2022. Kunming-Montreal Global Biodiversity Framework (CBD COP Decision 15/4). Available at: https://www.cbd.int/doc/decisions/cop-15/cop-15-dec-04-en.pdf.

128 See United Nations. 2023. Compilation of statements made by delegations under item 5, “General exchange of views”, at the further resumed 5th session of the Intergovernmental
conference on an international legally binding instrument under the United Nations Convention on the Law of the Sea on the conservation and sustainable use of marine biological
diversity of areas beyond national jurisdiction, as submitted by 30 June 2023 (A/CONF.232/2023/INF.5). Available at: https://digitallibrary.un.org/record/4017335?In=en&v=pdf,
for statements by the European Union, Australia, Belgium, Gabon, Greece, Iceland, Indonesia, Italy, the Federated States of Micronesia, Singapore and the United Kingdom.




Specific mention is made in the objectives of this Part of the
need to strengthen the resilience of marine ecosystems to
anthropogenic stressors, including those relating to climate
change, ocean acidification and pollution. This recognizes the
broad range of threats to marine biodiversity of ABNJ and the
need for management of these areas to address cumulative
pressures. It also hints at the need to minimize anthropogenic
pressures on certain marine ecosystems in order to increase
their resilience to ocean warming, ocean acidification and
other slow-onset events related to climate change. At the
same time, the development of ABMT should also support
socioeconomic objectives, including, but not limited to, food
security and cultural values.’? Ultimately, a balance may need
to be struck between these interests in the design of an area-
based management tool and related measures.

Overall, Part Il is aimed at strengthening cooperation and
coordination in the use of ABMT in pursuit of the general
objectives of the Agreement. Furthermore, in line with the
themes of capacity-building and technology transfer that
are integrated throughout the Agreement, support should be
given to developing countries to ensure that they are able to
contribute to developing, implementing, monitoring, managing
and enforcing ABMT in ABNJ.™°

3.2.2 Scope and definitions

“Area-based management tool” is defined broadly by the
Agreementto cover any “tool, including a marine protected area,
for a geographically defined area through which one or several
sectors or activities are managed with the aim of achieving
particular conservation or sustainable use objectives [...].""
It is clear from this definition that marine protected areas
(MPAs) are only one type of area-based management tool,
which can also include specific sectoral measures where they
have been adopted with a particular conservation objective in
mind. The key difference between an MPA and other forms
of area-based management tools falling within the scope of
the Agreement is that an MPA will be managed to achieve
specific long-term biodiversity objectives, which requires the
regulation of all relevant activities that may impinge on those
objectives.’® MPAs, therefore, require comprehensive and
coordinated regulation of activities, which has been one of
the major challenges in their successful deployment as a legal

129 2023 Agreement, article 17(d).
130 2023 Agreement, article 17(e).
1317 2023 Agreement, article 1(1).

tool in ABNJ to date. However, even the designation of an MPA
does not necessarily preclude resource-related activity from
taking place. The 2023 Agreement recognizes that an MPA
“may allow, where appropriate, sustainable use provided that it
is consistent with the conservation objectives."’®

3.2.3 Key obligations and procedures

The main achievement of Part lll is the creation of a process
through which the parties can collectively recognize areas
in need of protection and take appropriate steps to promote
the conservation and sustainable use of marine biodiversity
therein. While the adoption of ABMT is expressed as an
obligation of the COR™** the Agreement leaves a large degree
of discretion as to which areas are selected for protection.
Precisely how the powers conferred in Part Ill will be used will,
in large part, depend upon practice adopted by the COP, which
in turn may also depend upon the number and interests of the
parties represented in that institution.

It is individual parties who are responsible for bringing forward
proposals for ABMT."® The COP is at the centre of this process,
as it is empowered to take “decisions on the establishment
of [ABMT], including [MPAs], and related measures.”’3® The
treaty text leaves open the nature of the measures that may be
adopted by the COP, but it does not exclude the possibility of
the COP adopting specific management measures addressing
activities that may take place within the area designated for
protection. The relationship between the COP and other
institutions in the adoption of management measures and the
application of the “not undermining” principle in this context
will be considered in section 3.2.4 below.

Before making decisions on ABMT, certain procedural hurdles
must be passed. In particular, any proposal must be publicized
and subject to a preliminary review by the STB'®” before being
consulted upon more broadly, allowing a wider range of actors,
including relevant international institutions, to participate in
the process and comment on the merits and other aspects of
the proposal.’™® Following consultation, the proposing State
shall “consider the contributions received” and “as appropriate,
revise the proposal accordingly or respond to substantive
contributions not reflected in the proposal.”'* The final proposal
shall then be resubmitted to the STB which shall “assess the

132 2023 Agreement, article 1(9) defines an MPA as “a geographically defined marine area that is designated and managed to achieve specific long-term biological diversity

conservation objectives [...].”
133 Ibid.

134 2023 Agreement, article 22(1)(a) declares “The [COP] [...] shall take decisions on the establishment of [ABMT], including [MPAs], are related measures [...]” (emphasis added).

135 2023 Agreement, article 19(1).
136 2023 Agreement, article 22(1)(a).
137 2023 Agreement, article 20.

138 2023 Agreement, article 21.

139 2023 Agreement, article 21(5).
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proposal and make recommendations to the [COP]."'#° The COP
is not bound by the recommendations of the STB. If consensus
cannot be achieved,’ it may be decided by a three-fourths
majority of the parties present and voting.'? Such decisions
of the COP are binding on the parties,’*® although parties may
object to a decision that will prevent it from being bound.™

ABMT adopted by the COP shall be monitored and periodically
reviewed by the STB." The precise period for a review is yet to
be determined. Based upon such reviews, the COP may amend,
extend or revoke ABMT.*® Thus, the regime for area-based
management is likely to be dynamic, adapting over time as new
information becomes available.

Alongside its powers to develop long-term ABMT, the COP
also has related powers to adopt “emergency measures”
where a natural phenomenon or human-caused disaster has
caused or is likely to cause serious or irreversible harm to the
marine biological diversity of ABNJ."* It would appear that
this power can be utilized even if an area has not previously
been designated as an area in need of protection. How the
COP would respond to any such emergency in practice, and
the range of potentially foreseeable emergencies that would
justify such action, remains to be seen. Still, any emergency
measures will be temporary and terminate at the latest two
years following their entry into force.'®

140 2023 Agreement, article 21(7).
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3.2.4 International cooperation and relationship with other
institutions

A key issue in the negotiations was the interrelationship
between decisions on ABMT taken by the treaty bodies
to be established under the 2023 Agreement and existing
international processes for the designation and management
of ABMT. This is an issue that has been reflected in multiple
ways in the final text.

In the first place, provision is made for interaction with a
wide range of actors during consultations on any proposed
ABMT prior to submission of a proposal. During this phase,
other relevant international institutions must be notified and
invited to submit their views on the draft proposal and related
matters, including whether or not they consider any aspect
of the measure or draft management plan to fall within their
competence.' The results of this consultation must be
included in the proposal submitted for review by the STB,
along with any information about existing ABMT already
implemented under relevant instruments, frameworks or
bodies.™ This procedure is critical to ensuring that the STB
and COP are fully informed about the relevant activity of other
institutions operating in the area under consideration. For
these other institutions, the exercise of this right to participate
will be an important opportunity to ensure that any potential

147 2023 Agreement, article 23(2): a decision on whether consensus has been exhausted will be taken by a two-thirds majority vote of the parties.

142 2023 Agreement, article 23(2).

143 2023 Agreement, Art 23(3): “decisions [...] enter into force 120 days after the meeting of the [COP] at which they were taken.”

144 See the constraints on the objections procedure in article 23(5).
145 2023 Agreement, article 26(3).

146 2023 Agreement, article 26(5).

147 2023 Agreement, article 24.

148 2023 Agreement, article 24(4).

149 2023 Agreement, article 19(2).

150 2023 Agreement, article 19(4)(h)-(i).




overlaps are identified at an early stage. Relevant institutions
must, therefore, dedicate appropriate time and resources to
ensure that they can effectively participate in the consultation
process under the 2023 Agreement.

Following the submission of a proposal to the secretariat,
a further round of consultations will be facilitated by the
secretariat, giving another opportunity for relevant institutions
tocommentuponthe proposalinits final form.’s' The proponent
of the proposal will be invited to consider and respond to any
further comments received during this consultation.'?

Ultimately, the COP will decide whether to approve a proposal
and the related measures proposed in the management plan.
A key question that arose in the negotiations is whether the
COP could adopt measures that fall within the competence of
another instrument, framework or body. Divergent views were
expressed on this issue. A compromise was achieved in the
final text, which would seem to offer two distinct courses of
action to the COP.

Firstly, the COP may address recommendations to other
instruments, frameworks or bodies. Article 22(1)(c) thus
provides that the COP “[...] may, where proposed measures are
within the competence of other global, regional, subregional
or sectoral bodies, make recommendations to Parties to this
Agreement and to global, regional, subregional or sectoral
bodies to promote the adoption of relevant measures through
such instruments, frameworks and bodies, in accordance with
their respective mandates.”
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It would seem that recommendations can be made without
any formal interaction with the relevant institutions.
However, the effects of recommendations are limited. Where
recommendations are aimed directly at another instrument,
body or framework, it is clear that those institutions will not
be bound to follow the recommendation, and it will be for the
institution concerned to decide how to respond in accordance
with its decision-making procedures. Where recommendations
are directed at the parties, they will then be under an obligation
to promote such measures within the relevant instruments,
bodies and frameworks in accordance with their obligation
under article 8(2) of the Agreement (section 2.2.3 above).

Alternatively, the 2023 Agreement suggests that the COP
can take decisions itself on the establishment of ABMT and
related management measures. The Agreement does not
explicitly preclude such decisions simply because they fall
within the competence of another instrument, framework or
body. It does make clear that this power can only be exercised
if such a decision is “compatible with those adopted by
relevant legal instruments and frameworks and relevant global,
regional, subregional and sectoral bodies” and it is also taken
“in cooperation and coordination with those instruments,
frameworks and bodies.”’*® It is clear from this text that the
powers of the COP are constrained, although the precise
scope of its powers will depend upon how key terms in this
provision are interpreted.

The first major condition in this context is the requirement that
measures are compatible with measures adopted by relevant
bodies. The choice of this term was the result of debates
about how to delineate the interrelationship between the COP
and existing institutions involved in adopting ABMT in ABNJ. A
number of different formulations had been proposed during the
negotiations, with various views being taken by participants.’*
The treaty text does not offer a clear definition of compatibility,
which may need to be clarified through the practice of the COP.

Despite this ambiguity, some guidance on the role of the COP
may be gleaned from the broader context of the provision. Thus,
it is important to read the requirement for compatibility in light
of the additional requirement to make decisions “in cooperation
and coordination with [relevant] instruments, frameworks and
bodies.” This cumulative requirement would seem to suggest
that the COP is precluded from acting unilaterally without
having engaged directly with the other competent institutions.
This interpretation is reinforced by the further prescription in
article 22(2) that “in taking decisions under this article, the
[COP] must respect the competence of, and not undermine
relevant legal instruments and frameworks and relevant
global, regional, subregional, and sectoral bodies.”’*®* While the

154 See International Institute for Sustainable Development. 2023. Highlights and images for 20 February 2023. Available at: https:/enb.iisd.org/marine-biodiversity-beyond-national-
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obligation not to undermine other instruments, frameworks
and bodies simply repeats the general principle found in article
5(2) of the Agreement, the additional requirement to “respect”
the competence of an institution would seem to demand a
degree of deference to those institutions. Deference does not
imply any role for the COP, however. For example, there may be
situations where measures by the COP would be supported by
another institution, particularly where an institution has limited
membership and is seeking to ensure a broader application of
measures to protect marine biodiversity in a particular area.
It remains to be seen precisely how the COP will interpret its
powers in practice. It must also be remembered that this is
a topic on which the COP may seek guidance from ITLOS on
whether a particular proposal falls within its competence.

Similar requirements for cooperation and coordination
apply to the adoption of emergency measures by the COP.
In this case, the Agreement is more explicit in providing that
“measures adopted under this article shall be considered
necessary only if, following consultation with the relevant
legal instruments or frameworks or relevant global, regional,
subregional or sectoral bodies, the serious or irreversible harm
cannot be managed in a timely manner through the application
of the other articles of this Agreement or by the relevant
legal instrument or framework or a relevant global, regional,
subregional or sectoral body."™¢ In other words, this provision
would seem to give priority to the role of other institutions in
tackling an emergency, with the COP acting as a safety net
where those institutions are unable to act.

The key ingredient for the success of these procedures will
be a regular interaction between the COP and other relevant
instruments, bodies and frameworks.’™’ It is envisaged that
the COP will, to some extent, play a coordinating role among
existing bodies. For example, other international actors
will be invited to provide information to the COP on the
implementation of measures that they have taken to achieve
the objectives of Part III."* It is anticipated that “the [COP]
shall make arrangements for regular consultations to enhance
cooperation and coordination with and among relevant legal
instruments and frameworks and relevant global, regional,
subregional and sectoral bodies with regard to [ABMT] [...] as

156 2023 Agreement, article 24(2).
157 2023 Agreement, articles 17(b) and 22(1)(b).
158 2023 Agreement, article 26(2).
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well as coordination with regard to related measures under
such instruments and frameworks and by such bodies."’*®
The precise nature, form and frequency of such arrangements
is not specified. The operationalization of this provision
will be an important step in giving effect to Part Il of the
Agreement. In this connection, it has been identified in the
relevant academic literature that a successful collaborative
regime of this nature demands transparency and trust among
competent authorities.’®® Thus, if these arrangements under
the 2023 Agreement are to be effective and promote a spirit
of genuine cooperation between the relevant institutions,
any arrangements will have to be designed with the active
involvement of those institutions. Some practical forms
of cooperative arrangements between the bodies to be
established under the Agreement and other institutions will be
explored in section 5 below.

A distinct coordination mechanism anticipated by article 22(4)
of the 2023 Agreement is the establishment of “a mechanism
regarding existing [ABMT] including [MPAs], adopted by
relevant legal instruments and frameworks or relevant global,
regional, subregional or sectoral bodies.”’®' What is meant
by such a mechanism is particularly unclear. One option that
was proposed during the discussions was a mechanism
in which existing ABMT could be recognized by the COP,
thereby giving them wider application.’®? However, this was a
controversial issue that elicited different perspectives.’®® This
has been suggested as one possible objective of a mechanism
under article 22(4),'®* but it is by no means the only way of
operationalizing this mandate. The treaty text leaves the COP
with some discretion on this matter or, indeed, whether to
develop a mechanism at all.

While it may be broadly agreed that coordinated management
between different international regimes is desirable from the
perspective of biodiversity conservation,'® the challenges of
designing such a mechanism should not be underestimated.
In particular, the COP is not able to impose any mechanism
on existing institutions, and any mechanism should, therefore,
be the product of cooperation between the COP and relevant
institutions.
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Box 3.

| essons learned from the North-East Atlantic:
“The Collective Arrangement”

One example of an existing mechanism aimed at promoting
cross-sectoral coordination in ABNJ is the so-called Collective
Arrangement, formed between the OSPAR Commission and
the North-East Atlantic Fisheries Commission (NEAFC) as a
platform to facilitate discussion and information exchange,
particularly in relation to the protection of ABNJ in the
North-East Atlantic.’®® Participants agree to communicate
information about areas in which they have adopted area-based
management measures'®” and agree to seek to coordinate their
activity “to ensure that suitable measures for the conservation
and management of these areas are implemented, informed,
where appropriate, by conservation objectives established
for these areas.”'®® As a primarily administrative arrangement
between the secretariats of the participating institutions, the
Collective Arrangement is not legally binding, and it does
not alter the mandates of the institutions involved. Rather,
it is aimed at establishing regular communication between
them, particularly through periodic meetings attended both
by representatives of the secretariats, but also by contracting
parties of the relevant treaties. The Collective Arrangement
held its seventh meeting in London in February 2024.

Some participants in the Collective Arrangement have
highlighted the potential for the mechanism to contribute to
the objectives of the 2023 Agreement as a regional platform for
collaboration and cooperation.™ There are limitations to the

Collective Arrangement as it is currently constituted, however.
To date, the OSPAR Commission and NEAFC are the only
two organizations to have formally joined the arrangement.
However, it is open to other regional and global bodies with
a mandate relating to the North-East Atlantic. There is “a
standing invitation to others to join the collaboration.”’”° It
has been noted that it would be particularly important to
engage with relevant global organizations with a management
mandate in ABNJ and encourage them to become participants
in the Collective Arrangement.””" In practice, a number of
other institutions have attended meetings of the Collective
Arrangement as observers, including ISA.'7? Yet, there has
been some reluctance on the part of other international
institutions to join the arrangement formally. In particular,
both the International Maritime Organization (IMO) and
ISA have refrained from becoming full participants in the
Collective Arrangement, in part due to concerns by some of
their members about the role of regional seas organizations
in the management of ABNJ."”® Similar concerns had been
expressed by some delegations in the discussions leading
towards the 2023 Agreement.””*

At the same time, it has been suggested that engagement
between the relevant institutions should be strengthened, in
particular when it comes to future discussions on regional
environmental management plans (REMPs) or the development
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of future proposals for ABMT."”® This is particularly the
case where a regional organization proposes measures
that fall within the competence of a competent global
organization, such as ISA. The Collective Arrangement
may provide one possible forum for such engagement.
Still, the ISA Secretary-General has also proposed that the
OSPAR Commission “consider a review of the process
by which it consults with competent international
organizations on matters engaging their competence.””®
The latest meeting of the Collective Arrangement has
also recognized that “notwithstanding the original aim of
other organizations joining the Collective Arrangement,
other ways of NEAFC and OSPAR engaging with other
organizations operating in [ABNJ] should be explored.”””
In light of the adoption of the 2023 Agreement, it has been
acknowledged that the Collective Arrangement may have
to evolve in order to address the changes in the broader
legal and institutional framework for the conservation
and sustainable use of biological diversity of ABNJ."’8 It
has been agreed that “the Collective Arrangement should
explore ways to bring in other organizations into the
arrangement, or cooperation and collaboration with it, in
some other way than formal partners.””°
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3.3 Environmental impact assessment and
strategic environmental assessment: analysis of
key provisions

3.3.1 Objectives

The general objective of Part IV of the Agreement is to
ensure that activities are assessed and conducted to prevent,
mitigate and manage significant adverse impacts on the
marine environment through the elaboration of a coherent
EIA framework that gives consideration to cumulative
impacts.’ It also promotes strategic environmental
assessment,'® although these provisions are much weaker,
as discussed below. The 2023 Agreement recognizes that
the implementation of an effective EIA procedure requires
that States have appropriate skills and expertise. To this end,
it aims to build and strengthen the capacity of developing
country parties.'®2

3.3.2 Scope and definitions

EIA is defined by the Agreement as “a process to identify and
evaluate the potential impacts of an activity and to inform
decision-making.”'® It is important to underline the connection
between the EIA process and the process of authorizing an
activity. This connection is emphasized by article 28(1), which
provides that the impacts of an activity must be assessed
before the activity is authorized. Indeed, the scope of the
Part is even broader as it also covers monitoring and review
of activities after they have been authorized. However, Part
IV will only apply to planned activities, and it will not have
retroactive application to activities already under way when
the Agreement enters into force.

Part IV also contains a provision on strategic environmental
assessment,'®* although this term is not defined. As discussed
below, this provision would appear to apply to at least two
distinct processes.

3.3.3 Key duties and procedures

The purpose of Part IV of the 2023 Agreement is to supplement
the provisions of UNCLOS on EIA, monitoring and reporting,
namely articles 204, 205 and 206. While there was never
any doubt that these provisions established obligations of
conduct for States and applied to activities in ABNJ, they

2023 Agreement, article 27(a), (b), (c) and (e).
23 Agreement, article 27(d).
2023 Agreement, article 27(f).
23 Agreement, article 1(7).
184 2023 Agreement, article 23.




lacked specificity, and there were challenges in applying these
rules in a consistent way to a variety of activities taking place
in ABNJ, particularly when such activities were not covered by
a specific regulatory regime. The Agreement addresses these
challenges by elaborating a procedural framework within
which EIAs must be conducted, including the specification
of screening thresholds,'®® consultation requirements’s®
and minimum information that must be included in an EIA
report.’® The Agreement also recognizes, however, that such
procedures may not be required when an activity is covered
by an existing EIA regime (see section 3.3.4 below). Indeed,
the 2023 Agreement does not change who bears the duty to
conduct the EIA or to authorize the activity.'®®

Oneofthekey substantive developmentsinthe 2023 Agreement
is the emphasis on the assessment of cumulative impacts,'®®
which are defined as “the combined and incremental impacts
resulting from different activities, including known past and
present and reasonably foreseeable activities, or from the
repetition of similar activities over time, and the consequences
of climate change, ocean acidification and related impacts.”’®
This gives effect to well-established international guidance,™"
but it introduces challenges to the process as it means that
minimum baseline evidence from a range of activities must be
incorporated into the assessment process. This is one issue
on which the STB must develop standards or guidelines.™?
Whereas guidelines are by their very nature voluntary,
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standards developed by the STB and adopted by the COP will
be incorporated into annexes of the Agreement.’®® Therefore,
they will be binding on parties subject to the requirements
of articles 72 and 74 of the Agreement. The development of
standards introduces a dynamism to the provisions of Part IV,
meaning that the precise requirements may change over time.

If an activity is authorized by a party following an EIA, the
Agreement sets out obligations to monitor'** and periodically
review'?® the impacts of the activity. Consultation with States
and stakeholders in the review process would appear to be
encouraged but not mandated by the Agreement.™¢

The Agreement also develops an institutional framework for
the exchange of information relating to EIA and monitoring,
with the Clearing-House Mechanism to be established under
the Agreement providing the mechanism to do so0.’®” This
mechanism applies to all EIAs carried out for activities in
ABNJ, even if they are carried out under another instrument,
framework or body."®®

Part IV also makes provision for strategic environmental
assessment of plans and programmes developed by parties in
relation to activities in ABNJ carried out under their jurisdiction
or control.’ However, this is only an obligation to “consider”
conducting such assessments and, therefore, falls short of
a strict obligation to do so. Although no further details are
provided as to the modalities for this sort of assessment, the
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COP is required to develop guidance on the matter.2®® At the
same time, the COP may initiate what is also called a strategic
environmental assessment of an area or region.?®" This
would seem to refer to a distinct sort of assessment of the
environmental condition of a particular area or region involving
the “collation” and “synthesis” of existing information.2°2 The
conduct of such an exercise is discretionary on the part of the
COP, but it is required to develop guidance on the conduct of
this sort of assessment.?®

3.3.4 International cooperation and relationship with other
institutions

International cooperation will be central to developing the
more detailed substantive guidance or standards that will
frame the conduct of EIAs by parties under Part IV of the 2023
Agreement, as well as in scrutinizing EIA reports prepared
by those parties. The 2023 Agreement indicates three ways
in which this cooperation should involve other relevant
instruments, frameworks and bodies.

Firstly, as it develops standards and guidelines for the conduct
of EIA, the STB is required, as appropriate, to “collaborate
with” relevant instruments, frameworks and bodies?** and
the COP is mandated to develop mechanisms to facilitate
this collaboration.?®® Such a mechanism will be a way of
identifying good practices already implemented by existing
bodies, which can inform the development of guidelines and
practices by the STB.

Secondly, during the consultation process, which is mandatory
under article 32 of the 2023 Agreement, “relevant global,
regional, subregional and sectoral bodies” are among the
stakeholders expressly identified as having an interest in the
process.?% In particular, the engagement of sectoral bodies may
be one way of ensuring that relevant information concerning
cumulative impacts in ABNJ can be collated or verified.

Thirdly, and perhaps most importantly for present purposes,
the 2023 Agreement anticipates that there will be situations
in which the rules and procedures in Part IV will not apply if
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alternative EIA procedures already exist. To this end, article
29(4) seeks to avoid duplication of EIA procedures by providing
that it is not necessary to carry out the EIA process under the
2023 Agreement if the potential impacts have been assessed
and addressed in accordance with other applicable legal
frameworks, provided that such assessment is “equivalent to
the one required under [Part IV]"?7 or the standards applied
were designed to prevent, mitigate or manage potentialimpacts
below the threshold in Part IV.2%® This exception recognizes
that it is appropriate to give preference to EIA procedures
developed within specialized regimes, where EIA frameworks
can be tailored to particular contexts. Specialization may
include, for example, the identification of specific thresholds
or the involvement of specialist expertise, depending on the
nature of the activity being scrutinized.

The key point about this exception is that it only applies
when the assessment carried out under another instrument,
framework or body is “equivalent to” or exceeds the standards
set by the 2023 Agreement. It is the “assessment” that is the
focus of the comparison and must be understood as covering
both the content of the report and also the process for its
adoption. Indeed, during the negotiations, many delegations
underlined the need for “substantive and functional
equivalency of [EIAs]."2%

Critical to determining when this exception will apply is
understanding what is meant by “equivalent.” The ordinary
meaning of this term suggests that the alternative procedure
must be “equal in efficacy.”?'° In general, therefore, equivalence
wouldseemtorequireasimilarityofapproachandeffectiveness.
Still, it does not demand that two processes are identical or
that the process under the relevant instrument, framework
or body conforms in every respect to the requirements of
the 2023 Agreement.?'" Rather, the test of equivalence would
seem to permit some flexibility as to the precise steps that are
taken. The standard of equivalence must also be interpreted in
light of the general principle of “not undermining” in article 5(2)
of the Agreement. Some deference to other institutions may
thus be expected in this context. This is an important issue
on which further clarification would be helpful. How these
provisions might apply to the EIAs conducted in relation to
activities in the Area will be considered in section 4.5.3 below.
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An equally important question is who decides on equivalency.
In the first instance, it would seem that it is up to the party
with jurisdiction or control over an activity to determine that
the requirement of equivalence is met, although the party must
publish the EIA through the Clearing-House Mechanism under
the Agreement.?'2 This procedural step will allow some scrutiny
of the party’s determination. The question of compliance could
then potentially be brought up through the political organs or
dispute settlement provisions of the Agreement, should any
other party have concerns.

A similar approach is taken to both monitoring and review,
meaning that parties may be exempt from complying with
the requirements of the 2023 Agreement if activities are
subject to monitoring or review under another relevant legal
framework.?'?

In contrast, nothing is said about cooperation and collaboration
in the conduct of strategic environmental assessments under
article 39, even though it has been recognized in the academic
literature on this topic that such an activity “will require a high
degree of collaboration between the 2023 Agreement and the
numerous global and regional bodies with responsibility for
the oceans.”?'* Nevertheless, the general requirement of not
undermining, found in article 5(2) of the Agreement, will apply
in this context. Thus, in giving effect to these provisions, the
COP and STB should consider how they interact with existing
bodies in gathering relevant information and the degree to
which other bodies will have an opportunity to comment on
any assessment as part of the process. Requirements for
cooperation and collaboration could be included in guidance
to be developed by the COP on strategic environmental
assessment.

3.4 Capacity-building and technology transfer:
analysis of key provisions

3.4.1 Objectives

Part V of the 2023 Agreement relates to capacity-building and
technology transfer. In many respects, these are cross-cutting
themes throughout the Agreement, as each of the other
parts stresses the need for capacity-building and technology
transfer in order to meet their specific objectives.?' Indeed, the
general objective of Part V is to “assist parties, in particular

212 2023 Agreement, article 29(5).
213 2023 Agreement, article 29(6).

developing States Parties, implementing the provisions of this
Agreement and to achieve its objectives.”?'® More specifically,
the objectives highlight the needs of least developed
countries (LDCs), landlocked developing countries (LLDCs),
geographically disadvantaged States, small island developing
States (SIDS), coastal African States, archipelagic States and
developing middle-income countries.?’” This list covers the
vast majority of UN Member States.

3.4.2 Scope and definitions

Neither capacity-building nor technology transfer are
specifically defined by the Agreement. However, there is a
broad definition of “marine technology” which makes it clear
that it goes beyond equipment to include inter alia “information
and data [..] on marine sciences” and “expertise, knowledge,
skills, technical, scientific and legal know-how and analytical
methods related to the conservation and sustainable use of
marine biological diversity."?'® In this respect, there is arguably
a blurring of capacity-building and technology transfer,
reinforced by article 44 and Annex I, both of which provide
non-exhaustive lists of different types of capacity-building and
technology transfer without distinguishing between the two
concepts.

In terms of scope, capacity-building and technology transfer
under the Agreement relate specifically to the ability of
States to promote the objectives of the Agreement, namely
the conservation and sustainable use of marine biological
diversity of ABNJ, rather than capacity-building or technology
transfer more generally. Of course, there may be spillover
effects on the capacity of States to achieve related objectives.

3.4.3 Key duties and procedures

The main legal effect of the 2023 Agreement is to reinforce the
obligation to cooperate in capacity-building and technology
transfer already embedded in UNCLOS,?° albeit in the specific
context of the conservation and sustainable use of the marine
biodiversity of ABNJ. One of the key achievements of the
Agreement is the development of a set of principles (referred
to as modalities) to guide capacity-building and technology
transfer under the Agreement.?? In particular, it emphasizes
the need for capacity-building and technology transfer to be

214 Hassanali, Kahlil, and Robin Mahon. 2022. “Encouraging Proactive Governance of Marine Biological Diversity of Areas beyond National Jurisdiction through Strategic
Environmental Assessment (SEA).” Marine Policy 136 (February). Elsevier BV: 104932. doi:10.1016/j.marpol.2021.104932.

215 2023 Agreement, articles 9(b) and (d), 17(e), and 27(f).
216 2023 Agreement, article 40(a).

217 2023 Agreement, article 40(e).

218 2023 Agreement, article 1(10).

219 UNCLOS, article 266.

220 2023 Agreement, articles 42-43.

country-driven and responsive to the needs and priorities of
the recipient State.??" It will be for each State to assess its own
needs and priorities, either individually or with the assistance
of the Capacity-Building and Transfer of Marine Technology
Committee to be established under the Agreement.??
More generally, capacity-building and technology transfer
programmes should be based upon an iterative, transparent,
participatory and gender-responsive process.?? Parties
offering assistance must also avoid onerous reporting
requirements in their provision of capacity-building and the
transfer of technology.?*

In terms of technology transfer, the Agreement promotes
fair and most favourable terms, including concessional
and preferential terms for developing countries,??® while
recognizing at the same time the rights and interests of the
holders of such technologies.??® The balance to be struck in
this respect will be left to the actors concerned through the
negotiation of mutually agreed terms and conditions.??’

The 2023 Agreement also establishes a new institutional
framework, including a specialist committee,??® which will be
responsible for monitoring and reviewing progress towards
the objectives set by this Part of the Agreement.??® The precise
terms of references and modalities for this committee are to
be decided by the COP at its first meeting.2° It is envisaged
that the committee will, inter alia, review the support required
by developing countries and assess any gaps in meeting those
needs,®' as well as evaluate the effectiveness of capacity-
building and technology transfer programmes conducted
under the Agreement.?®2 The Agreement also establishes a
series of funds that shall, inter alia, finance capacity-building
projects and assist developing countries in the implementation
of the 2023 Agreement.?®®* The operationalization of these
funds, including agreement on governance and modalities, will
be an important task for the COP at its first session.?3*

221 2023 Agreement, article 42(4).
222 Ibid.

223 2023 Agreement, article 42(3).
224 2023 Agreement, article 41(3).
225 2023 Agreement, article 43(2)
226 2023 Agreement, article 43(4).
227 2023 Agreement, article 43(2).
228 2023 Agreement, article 46(1).
229 2023 Agreement, article 46(2).
230 2023 Agreement, article 46(2).
231 2023 Agreement, article 45(2)(b).
232 2023 Agreement, article 45(2)(d).
233 2023 Agreement, article 52(6).
234 2023 Agreement, article 52(10).
235 2023 Agreement, article 41(1).
236 2023 Agreement, article 41(2).
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3.4.4 International cooperation and relationship with other
institutions

Cooperationis centraltothe arrangements for capacity-building
and technology transfer under the 2023 Agreement. Part V
recognizes that capacity-building and technology transfer may
be carried out directly between States or through other relevant
instruments, frameworks and bodies,?*® and it explicitly calls
for the strengthening of cooperation in this respect.?¢ This part
of the Agreement is, therefore, likely to influence discussions
on capacity-building and technology transfer taking place in a
wide variety of international institutions where there may be
a relevance to the conservation and sustainable use of the
marine biodiversity of ABNJ. Section 4.6 below will address
the alignment of ISA within this framework.

The 2023 Agreement acknowledges the complex institutional
landscape for capacity-building and technology transfer. In
this context, it underlines both the need to learn lessons from
activities carried out by relevant instruments, frameworks
and bodies and also the importance of coordinating activities
under the Agreement in order to maximize efficiency and
results and to avoid duplication of effort.2%” Unlike other parts
of the Agreement, there is little reference to cooperation or
coordination between the Capacity-Building and Transfer of
Marine Technology Committee and other relevant instruments,
frameworks and bodies. Rather, it is anticipated that States
will report on their activities directly. It only makes a mention
of inputs from regional and subregional bodies on capacity-
building and technology transfer.?® How other international
organizations, such as ISA, can input into the work of the
Capacity-Building and Transfer of Marine Technology
Committee is something that should be considered in
developing its terms of reference and mandate.

The key ingredient for the success
of these procedures will be regular
interaction between the COP

and other relevant instruments,
bodies and frameworks

237 2023 Agreement, article 42(3). See also article 41(2) calling on parties to “[strengthen] cooperation and coordination between relevant legal instruments and frameworks and

relevant global, regional, subregional and sectoral bodies.”
238 2023 Agreement, article 45(3)



Part XI of UNCLOS
designates the Area
and its mineral
resources as the
common heritage
of humankind.
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4.1 Status and objectives of the International
Seabed Authority

4.1.1 Part Xl of UNCLOS and the status of the International
Seabed Authority

Part XI of UNCLOS designates the Area and its mineral
resources as the common heritage of humankind.?* It follows
that activities in the Area, defined by UNCLOS as “all activities
of exploration for, and exploitation of, the resources of the
Area,"?* are subject to a global regime of regulation. No State
or person may “claim, acquire or exercise rights with respect
to the minerals recovered from the Area except in accordance
with [Part XI]." ISA is designated as “the organization through
which States Parties shall, in accordance with this Part,
organize and control activities in the Area.””*' Therefore,
ISA is the international institution charged by UNCLOS with
giving effect to the principle of the common heritage of [hu]
mankind under Part XI. ISA acts through a number of principal
organs, including the Assembly, Council and Secretariat, and
subsidiary bodies, including a Finance Committee and the
Legal and Technical Commission (LTC).?*?> The headquarters
of ISA is in Jamaica.

In many respects, ISA is in a unique position among the
international institutions operating in ABNJ. It is the only such
institution whose mandate is conferred directly by UNCLOS,
which establishes a universal and uniform global regime for
the regulation of activities in the Area. To this end, ISA has
powers to adopt, apply and enforce rules and regulations that
are binding on States and non-State actors participating in
activities in the Area, with no opportunities to opt out from the
regulations.

In light of this exclusive mandate, the decision-making
processes of ISA have been specifically tailored to promote
consensus while also ensuring that key interests in deep-
seabed mining and related interests in global mineral
production and consumption patterns have a say in the design
and adoption of the rules that will apply. This is particularly
given effect through the system of chambers, as well as the
principle of equitable geographical representation, embedded
in rules relating to the composition of the Council, which is
the main decision-making organ of ISA.?# Striking the right

239 United Nations. 1982. United Nations Convention on the Law of the Sea. Available at: |

balance between these interest groups was central to the
negotiation of the 1994 Agreement, which made important
modifications to the framework for decision-making within ISA
necessary to facilitate the widespread acceptance of UNCLOS.
While procedural in nature, this delicate balance of power is
at the core of the Part Xl regime. It is an important safeguard
in the development of future rules and regulations relating to
activities in the Area. It is important to bear this in mind when
considering the interrelationship between ISA and the new
institutional arrangements under the 2023 Agreement.

Another unique characteristic of ISA compared to other
international institutions is the manner in which it directly
engages with actors carrying out activities in the Area,
whether they are States, State enterprises or natural or
juridical persons. Thus, it is ISA that receives applications
and authorizes activities in the Area as it enters into legally
binding, contractual relations to give effect to the rules and
regulations agreed through ISA organs.?** In doing so, ISA
can be considered to be acting on behalf of “[hu]mankind as
a whole."* The existence of this additional layer of legally
binding contractual obligations between ISA and actors
involved in activities in the Area may also have implications
for the manner in which ISA interacts with the new legal
regime established under the 2023 Agreement, as discussed
further below.

The significance of ISA is also reflected in its broad
membership, coextensive with the 169 Parties to UNCLOS (168
Member States and the European Union). A further 29 States
participate in the work of ISA as observers.?® This widespread
participation demonstrates a general acknowledgement of the
mandate of ISA, which has also been repeatedly recognized by
the UN General Assembly.?*” Given its wide membership and
its mandate in relation to the management of the Area, ISA will
have a key role to play in sharing its experience of the Part XI
regime in order to enhance the realization of the objectives of
the 2023 Agreement. The following sections will explore ISA’s
mandate in more detail before explaining the achievements of
ISA to date that are relevant to the 2023 Agreement.

pS://WwWw.un s/los/conventi eements/ unclo: df, article 136.

240 UNCLOS, article 1(3). UNCLOS, article 133(b) defines resources, for this purpose, further as “all solid, liquid or gaseous mineral resources in situ in the Area at or beneath the

seabed, including polymetallic nodules.”
241 UNCLOS, article 157(1).

242 Articles 163(1) and 164 of UNCLOS also foresee the establishment of an Economic Planning Commission. 1994 Agreement, Annex, Section 1, para. 4 provides that “The
functions of the Economic Planning Commission shall be performed by the [LTC] until such time as the Council decides otherwise or until the approval of the first plan of work

for exploitation.”
243 1994 Agreement, Annex, Section 3, para. 15(e).
244 UNCLOS, article 153(3).
245 UNCLOS, article 153(1).
246 ISA. Observers. Available at: https://www.isa.org.jm/observers.

247 United Nations. 2023. Oceans and the law of the sea: resolution (A/RES/78/69). Available at: https:/digitallibrary.un.org/record/4031021?In=en&v=pdf, preamble.
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4.1.2 Mandate and strategic objectives of the International
Seabed Authority

The overarching function of ISA is to organize and control
activities in the Area?*® in order to “foster healthy development
of the world economy and balanced growth of international
trade, and to promote international cooperation for the overall
development of all countries.”?* In this context, ISA shall
develop rules, regulations, policies and procedures to promote
“the development of the resources of the Area"® and their
“orderly, safe and rational management.”?' Furthermore,
these activities must be carried out for the benefit of
humankind as a whole, and ISA must promote the equitable
sharing of financial and other benefits arising from activities
in the Area.?%2 At the same time, the need to take measures to
ensure “the effective protection for the marine environment
from harmful effects which may arise from such activities” is
expressly built into the Part XI regime. ISA is given the power
to adopt rules and regulations to prevent, reduce and control
pollution and other hazards to the marine environment, as well

248 UNCLOS, article 157(1).
249 UNCLOS, article 150.
250 UNCLOS, article 150(a).
251 UNCLOS, article 150(b).
252 UNCLOS, article 140.
253 UNCLOS, article 145.

as to protect and conserve the natural resources of the Area
and the prevention of damage to flora and fauna of the marine
environment.?®® This mandate to regulate the environmental
aspects of seabed mining applies to the marine environment
generally, including the water column within and beyond
national jurisdiction. There is no hierarchy between these
different objectives and, ultimately, ISA must balance all
objectives in carrying out its functions.

The economic, social and environmental goals of ISA are
further elaborated in its Strategic Plan, adopted for the period
2019-2025,** which recognizes, inter alia, the importance
of fulfilling its functions transparently, with the involvement
of relevant stakeholders.?® In addition, the Strategic Plan
recognizes that ISA has an opportunity, through the fulfilment
of its mandate, to contribute to other international objectives
and principles, particularly highlighting its contribution to the
Sustainable Development Goals adopted by the UN General
Assembly in 2015.2%

254 ISA. 2018. Decision of the Assembly of the International Seabed Authority relating to the strategic plan of the Authority for the period 2019-2023 (ISBA/24/A/10). Available at:
https://www.isa.org.jm/wp-content/uploads/2022/06/isba24_al0-en.pdf. This version of the plan will apply until the end of 2025 by virtue of a decision adopted at the 28" session
in 2023. ISA. 2023. Decision of the Assembly of the International Seabed Authority on the second periodic review of the international regime of the Area pursuant to article 154
of the United Nations Convention on the Law of the Sea (ISBA/28/A/16). Available at: https://www.isa.org.jm/wp-content/uploads/2023/08/2314823E.pdf, para. 4.

255 ISA. 2018. Decision of the Assembly of the International Seabed Authority relating to the strategic plan of the Authority for the period 2019-2023 (ISBA/24/A/10). Available at:

https://www.isa.org.jm/wp-content/uploads/2022/06/isba24_al0-en.pdf, para. 14.

256 Ibid., paras 7, 9-10 and Strategic Direction 1.1. The plan recognizes that the Sustainable Development Goal 14 is particularly relevant to the work of ISA, but that other goals
will also have relevance to its work. See ISA. 2021. The Contribution of the International Seabed Authority to the Achievement of the 2030 Agenda for Sustainable Development.
Available at: https://www.isa.org.jm/wp-content/uploads/2021/02/ISA_Contribution_to_the_SDGs_2021.pdf.

While ISA has exclusive competence in relation to activities
in the Area, UNCLOS expressly recognizes the need for
accommodation of other activities taking place in the marine
environment. Article 147 of UNCLOS provides that “activities in
the Area shall be carried out with reasonable regard for other
activities in the marine environment.” A reciprocal obligation
also applies to other activities in the marine environment,
which “shall be conducted with reasonable regard for activities
in the Area."?” While these obligations primarily aim to resolve
some practical issues of how to accommodate different
activities carried out by States and other actors in ABNJ,?®
they may also have implications for ISA as the international
organization responsible for regulating activities in the Area.
To this end, ISA has powers to enter into agreements with, inter
alia, other international organizations. The ISA Strategic Plan
calls for it to “establish and strengthen strategic alliances and
partnerships with relevant subregional, regional and global
organizations with a view to more effective cooperation in the
conservation and sustainable use of ocean resources [..]."%%°

The manner in which the functions and strategic objectives
of ISA align with the specific objectives under Parts Il to V of
the 2023 Agreement will be considered in the sections below.

4.2 Contribution of the International Seabed
Authority to the negotiations of the 2023
Agreement

Since the beginning of the discussions about the need for
further legal rules for the conservation and sustainable use of
biodiversity of ABNJ, representatives of ISA have participated
in and contributed to debates in order to ensure that the
existing role and functions of ISA were well understood by
negotiators. The participation of ISA was supported by many

257 UNCLOS, article 147(3).

of its Member States, who emphasized that “the perspective
of [ISA] and its mandate should be taken duly into account in
the negotiations."?°

ISA was an observer at the IGC,%®" as it had been at the
Preparatory Committee established by UN General Assembly
Resolution 69/292 and in the work of the AHOEIWG to study
issues relating to the conservation and sustainable use
of marine biological diversity of ABNJ. In this capacity, the
Secretary-General made statements at most IGC sessions,
both within the context of the informal thematic working
groups and the conference plenary. This included a joint
statement made by ISA and IMO in which both organizations
underlined their existing work and cooperation in relation to
activities in ABNJ and emphasized their support for a legal
instrument “which facilitate[s] such cooperation and which
do[es] not undermine it and [is] fully consistent with rights and
obligations established in UNCLOS, in particular in those areas
where there are well developed and detailed frameworks."22

Alongside direct contributions made by ISA itself, other
participants in the negotiation process also referred to the
work of ISA in discussing the development of rules for the
conservation and sustainable use of the marine biodiversity
of ABNJ. Many delegations stressed the importance of
recognizing the mandate of ISA in relation to ABNJ in
any new international agreement.?® Furthermore, some
delegations also identified the practice of ISA as a source
of inspiration for new arrangements under a new treaty. For
example, the G-77/China referred to the work of ISA in the
context of developing an access and benefit-sharing scheme
under the Agreement.?%* This work was also highlighted as a
potential model for future rules by other delegates.?®> Some
delegations even suggested at an early stage of discussions
that the mandate of ISA could be expanded to cover marine
genetic resources,?¢ although this proposal was not pursued.

258 See ISA. 2019. Technical Study 24: Deep Seabed Mining and Submarine Cables: Developing Practical Options for the Implementation of the ‘Due Regard’ and ‘Reasonable
Regard’ Obligations under UNCLOS. Available at: https:/www.isa.org.jm/wp-content/uploads/2022/06/Technical-Study-24-amazon-jan-2020-eversion.pdf, p. 19.

259 ISA. 2018. Decision of the Assembly of the International Seabed Authority relating to the strategic plan of the Authority for the period 2019-2023 (ISBA/24/A/10). Available at:
https://www.isa.org.jm/wp-content/uploads/2022/06/isba24 al0-en.pdf, Strategic Direction 1.2.

260 See ISA. 2018. Statement by the President of the Assembly of the International Seabed Authority on the work of the Assembly at its twenty-fourth session (ISBA/24/A/12).
Available at: https://www.isa.org jm/wp-content/uploads/2022/06/isba_24a_12-en.pdf, para. 24. ISA. 2019. Statement by the President of the Assembly of the International Seabed

Authority on the work of the Assembly at its twenty-fifth session (ISBA/25/A/17). Available at: https://www.isa.or;

-content/uploads/2022/06/isba_25 a 17-e.pdf,

Jjm/w , para. 22.

267 United Nations. 2023. Final list of participants : Intergovernmental conference on an international legally binding instrument under the United Nations Convention on the Law of
the Sea on the conservation and sustainable use of marine biological diversity of areas beyond national jurisdiction, 5th session, New York, 15-26 August 2022, 20 February—3
March 2023 and 19-20 June 2023 (A/CONF.232/2023/INF.4). Available at: https:/digitallibrary.un.org/record/4016006?In=en&v=pdf.

262 ISA. 2019. Intergovernmental Conference on an international legally binding instrument under the United Nations Convention on the Law of the Sea on the conservation and
sustainable use of marine biological diversity of areas beyond national jurisdiction (General Assembly resolution 72/249), Agenda Item 6: Cross-cutting issues, Joint statement by
the International Seabed Authority (ISA) and the International Maritime Organization (IMO). Available at: https://www.isa.org.jm/wp-content/uploads/2022/04/isa-and-imo-4-3

pm.pdf.

263 See United Nations. 2010. Letter dated 16 March 2010 from the Co-Chairpersons of the Ad Hoc Open-ended Informal Working Group [to Study Issues relating to the Conservation
and Sustainable Use of Marine Biological Diversity Beyond Areas of National Jurisdiction] to the President of the General Assembly (A/65/68). Available at: https://digitallibrary.
un.org/record/679906?In=en&v=pdf, section II, paras 44, 48, 67. United Nations. 2011. Letter dated 30 June 2011 from the Co-Chairs of the Ad Hoc Open-ended Informal Working
Group [to Study Issues relating to the Conservation and Sustainable Use of Marine Biological Diversity Beyond Areas of National Jurisdiction] to the President of the General
Assembly (A/66/119). Available at: https://digitallibrary.un.org/record/707498?In=en&v=pdf, section 2, para. 10. United Nations. 2013. Letter dated 23 Septemer 2013 from the

Co-Chairs of the Ad Hoc Open-ended Informal Working Group [to Study Issues relating to the Conservation and Sustainable Use of Marine Biological Diversity Beyond Areas of

National Jurisdiction] to the President of the General Assembly (A/68/399). Available at: https://digitallibrary.un.org/record/759458?In=en&v=pdf, Annex, section II, para. 18.
264 International Institute for Sustainable Development. 2018. Summary of the First Session of the Intergovernmental Conference on an International Legally Binding Instrument

under the UN Convention on the Law of the Sea on the Conservation and Sustainable Use of Marine Biodiversity of Areas beyond National Jurisdiction. Available at: https://enb.

iisd.org/events/1st-session-intergovernmental-conference-igc-international-legall
265 E.g. Mexico, ibid., 5.

-binding-instrument-under.

266 See United Nations. 2014. Letter dated 25 July 2014 from the Co-Chairs of the Ad Hoc Open-ended Informal Working Group to the President of the General Assembly (A/69/177).

Available at: https://digitallibrary.un.org/record/778768?In=en&v=pdf,

Annex, para. 55.



The UN General Assembly and the recognition of the role and

mandate of ISA in the negotiations of the 2023 Agreement

A proposal was made to work on the establishment
of an institutional framework for the conservation
and management of marine biodiversity beyond
areas of national jurisdiction, taking into account the
principles of Part X| of the Convention and the role of
the International Seabed Authority.

Some delegations pointed out the importance of
recognizing the jurisdiction of existing authorities
that were beyond areas of national jurisdiction, in
particular, the International Seabed Authority.

Letter dated 16 March 2010 from the Co-Chairpersons
of the Ad Hoc Open-ended Informal Working Group to
the President of the General Assembly, A/65/68, 2010.

Several delegations also recognized the importance
of the responsibilities entrusted to the International
Seabed Authority regarding marine scientific research
and the protection of the marine environment.

Letter dated 30 June 2011 from the Co-Chairs of the
Ad Hoc Open-ended Informal Working Group to the
President of the General Assembly, A/66/119, 2011

Furthermore, they recalled the importance of the
responsibilities entrusted to the International Seabed
Authority (the “Authority”) regarding marine scientific
research in, and the protection of, the marine
environment of the Area, and stressed the need to
take them into account. The environmental protection
provisions of the exploration contracts concluded by the
Authority were also highlighted.

Letter dated 23 September 2013 from the Co-Chairs of
the Ad Hoc Open-ended Informal Working Group to the
President of the General Assembly, A/68/399, 2013
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CARICOM considers that the
International Seabed Authority (ISA)
should have a role to support the
monitoring of the utilization of MGR.
CARICOM, 2017

Existing funding mechanisms such as the
International Seabed Authority Endowment
Fund could be models to draw from.
AOSIS, 2017

The International Seabed Authority should be
an essential component, as it has a mandate
already recognized by UNCLOS. Capacity-
building schemes such as those established
by the International Seabed Authority, such
as the participation of scientists from
developing countries in research projects in

developed countries, may also be considered.

Argentina, 2017

Building up the capacity building and
technology transfer mechanism for the new
instrument utilizing existing mechanisms
such is a practical approach, which could
be explored further. The mechanism

under the International Seabed Authority
and UNESCO-IOC are some examples.
AOSIS, 2016

The existing function of the International
Seabed Authority(ISA)in regulating

the mineral resources of the Area can
naturally be extended to regulating
research on the MGRs in ABNJ.
CARICOM, 2016

Statements of delegations during the
negotiations of the 2023 Agreement

The Group believes that any consideration
of a mechanism should take into

account existing mechanisms, such as
the International Seabed Authority.

G77 + China, 2016

Issues concerning the use and regulation

of the seabed primarily reside with the
States and the International Seabed
Authority. We must ensure that we do not
undermine or duplicate relevant instruments,
frameworks, or bodies that already exist,
including by allowing due time for such
bodies to complete internal processes for
addressing conservation objectives.

USA, 2016

Co-ordinate between various sectoral

and regional bodies with competence
over activities in ABNJ, to ensure they

are formally aware of, and can have an
input into, each other’s decisions e.g.,
International Maritime Organization (IMO),
RFMOs and International Seabed Authority
(ISA) and regional seas organizations.
IUCN, 2016




The work of ISA was also cited by delegates as a source of
guidance for developing provisions on EIA?” and strategic
environmental assessment.?® In addition, the capacity-
building programmes of ISA were invoked by many delegates
as an example of good practice,?®® with G-77/China cautioning
that the development of new treaty rules on this subject

under its competence. At the same time, as discussed below,
there are elements of ISA's work that may interface with Part
Il of the 2023 Agreement, particularly when it comes to the
generation of information about deep-seabed ecosystems
as part of the exploration and exploitation processes and the
dissemination of results and analysis from such activities.
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to exploration contracts with ISA. These contracts require
the contractor to “gather environmental baseline data and to
establish environmental baselines, taking into account any
recommendations issued by the [LTC]."#2 The objective of this
activity is to gather

should not undermine or duplicate existing provisions by
ISA.?7° The following sections will explore in more detail how
the work of ISA may contribute to the objectives of the 2023
Agreement, as finally agreed and what the consequences of
the Agreement are for the Part XI regime.

Itis widely believed that an adequate understanding of marine
ecosystems and the potential effects of deep-seabed mining
on the marine environment of the Area is necessary in order to
develop a robust regulatory regime for deep-seabed mining.
To this end, the collection and sharing of environmental data
is addressed in the requirements imposed on contractors
during the exploration phase of their activities. Indeed,
UNCLOS dictates that “exploration should be of a sufficient
duration to permit a thorough survey of the specific area."?”
It assumes the transfer of any data necessary for ISA to
exercise its mandate effectively.?2
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In addition, ISA is required more broadly to “promote and
encourage the conduct of marine scientific research in the
Area, and shall coordinate and disseminate the results of
such research and analysis when available.”?”® This provision
anticipates that ISA will facilitate research by other actors and
play a key role in making the results of such research broadly
available. Indeed, this mandate was identified as one of the
early priorities for ISA by the 1994 Agreement.?’* All States
have a right to conduct marine scientific research in the
Area,?’® but ISA has a specific role to foster and facilitate such
research under UNCLOS. This need to “continue to promote
and encourage the conduct of marine scientific research with
respect to activities in the Area [..]"?¢ is further elaborated in
the ISA Strategic Plan.

4.3 Contribution of the International Seabed
Authority to the objectives of the 2023

Agreement in relation to marine genetic ISA may even directly carry out “marine scientific research
resources concerning the Area and its resources” or enter into contracts

to that end.?”” This mandate is broad, and it goes beyond
research concerning deep-seabed mineral resources.
However, it permits wider research into the Area, which could
include research into the biodiversity of the Area.

4.3.1 Mandate of the International Seabed Authority

The primary mandate of ISA is directed at the organization and

control of activities relating to the exploration and exploitation Regardless of how it is conducted, any research activity
of mineral resources of the Area, which means that regulating carried out in the Area is subject to the general principles set
access to marine genetic resources does not fall directly out in Part Xl of UNCLOS, as well as related provisions in Part

267 E.g. India; see International Institute for Sustainable Development. 2018. Summary of the First Session of the Intergovernmental Conference on an International Legally Binding
Instrument under the UN Convention on the Law of the Sea on the Conservation and Sustainable Use of Marine Biodiversity of Areas beyond National Jurisdiction. Available at:
https://enb.iisd.org/events/1st-session-intergovernmental-conference-igc-international-legally-binding-instrument-under.

268 E.g. CARICOM, ibid., 12.

269 E.g. Mexico, Jamaica and the Philippines, ibid., 13. See also AOSIS, ibid., 14; Nepal and LDCs, ibid., 15.

270 Ibid. See also the anonymous comments reported in International Institute for Sustainable Development. 2022. Summary report, 7-18 March 2022, 4th Session of the
Intergovernmental Conference (IGC) on the BBNJ. Available at: https://enb.iisd.org/marine-biodiversity-beyond-national-jurisdiction-bbnj-igc4-summary.

271 UNCLOS, Annex I11, article 17(2)((b)(ii).
272 UNCLOS, Annex III, article 14(1).

273 UNCLOS, article 143(2).

274 1994 Agreement, Annex, Section 1, para. 5(h).
275 UNCLOS, article 256.

276 ISA. 2018. Decision of the Assembly of the International Seabed Authority relating to the strategic plan of the Authority for the period 2019-2023 (ISBA/24/A/10). Available at:
https://www.isa.org.jm/wp-content/uploads/2022/06/isba24 al0-en.pdf, Strategic Direction 4.1.

277 UNCLOS, article 143(2). Contracts for marine scientific research under this provision are distinct from contracts for exploration or exploitation under other provisions in Part XI.
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XIIl. In particular, the regime for marine scientific research in
the Area requires that research shall be carried out “for the
benefit of [hulmankind as a whole."?8 To further international
cooperation to this end, UNCLOS requires parties to
“ensur[e] that programmes [of marine scientific research] are
developed through ISA or other international organizations
as appropriate for the benefit of developing States and
technologically less developed States.”?° Specific examples
include strengthening their research capabilities, training their
personnel and fostering their employment in research in the
Area.? Furthermore, parties and ISA are under an obligation
to cooperate in promoting the transfer of scientific knowledge
relating to activities in the Area so that all States Parties may
benefit therefrom.?" This obligation must also be read in light
of the provisions of Part XlIl of UNCLOS, particularly articles
243 and 244, concerning the creation of favourable conditions
for the conduct of marine scientific research and the
publication and dissemination of information and knowledge
of the results from marine scientific research. Opportunities
for developing States to take part in research activities under
exploration contracts will be addressed in section 4.6 below.

4.3.2 Existing work of the International Seabed Authority
and contribution to the objectives of the 2023 Agreement

One of the principal means through which data concerning
the living and non-living resources of the Area is determined
at present is through the collection of baseline data by parties

278 UNCLOS, article 143(1).
279 UNCLOS, article 143(3)(b).
280 Ibid.

281 UNCLOS, article 144(2).

“sufficient information [..] to document the
natural conditions that exist prior to test-mining
or testing of mining components to gain insight
into the natural processes [...]."2

A list of specific data to be included in baseline studies has
been developed by the LTC and it includes data relating to
biological communities on the sea floor or in the water column
that may be affected by operations.?®* This list explicitly
anticipates an assessment of in situ communities, including
photo-documentation, but also the collection of biological
samples.?®> Participation in these research activities by
personnel from developing countries is to be facilitated by
contractors through their obligations to draw up practical
training programmes. 2%

In addition to the obligations of individual contractors to
collect data relating to their contract area, ISA also promotes
cooperation and coordination between contractors in
order to enhance knowledge of deep-sea ecosystems. The
development of REMPs is one key driver for such collaboration
(section 4.4.2 below). Through a series of workshops, ISA
has encouraged contractors to share data, identify data
gaps and coordinate their exploration activities.?®” These
workshops also provide an opportunity for participation by
other stakeholders and, therefore, the promotion of wider
participation by other researchers in the collection and
dissemination of relevant environmental data.?®

As well as requiring the collection of certain data by
contractors, both UNCLOS and the Regulations developed by
ISA dictate what must be done with the results of this research
and how the benefits should be shared. In this connection,

282 ISA. 2012. Decision of the Assembly of the International Seabed Authority relating to the Regulations on Prospecting and Exploration for Cobalt-rich Ferromanganese Crusts in
the Area (ISBA/18/A/11). Available at: https://www.isa.org.jm/wp-content/uploads/2022/06/isba-18a-11_0.pdf, Annex, Regulation 34(1).

283 ISA. 2023. Recommendation for the guidance of contractors for the assessment of the possible environmental impacts arising from exploration for marine minerals in the Area,
issued by the Legal and Technical Commission (ISBA/25/LTC/6/Rev.3). Available at: https://www.isa.org.jm/wp-content/uploads/2023/08/2315256E.pdf, para. 13.

284 1bid., para. 15(d).
285 Ibid., para. 15(d)(ii).
286 UNCLOS, Annex III, article 15.

287 See ISA. 2019. Technical Study 23: Towards the Development of a Regional Environmental Management Plan for Cobalt-Rich Ferromanganese Crusts in the Northwest Pacific
Ocean. Available at: https://www.isa.org.jm/wp-content/uploads/2022/06/Technical-Study-23-amazon-Jan-2020-eversion.pdf, 43.

288 Ibid., 40.
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UNCLOS provides that “[ISA] shall provide for the equitable
sharing of financial and other economic benefits derived
from activities in the Area.”?® ISA has explicitly recognized
that these benefits include “scientific, oceanographic and
environmental knowledge gained and disseminated, as well
as samples and data made available for analysis and new
environmental technology."?*°

In the first instance, contractors are required to report to ISA on
the research they have undertaken. The LTC recommendations
anticipate that “the contractor should provide [ISA] with all
relevant data, data standards and inventories, including raw
environmental data.”?®' Special attention is paid to “data and
information which could be relevant for the protection and
preservation of the marine environment,” a category that is
likely to include information on biological communities. This
data must be transmitted to the ISA Secretary-General to be
“made freely available for scientific analysis,”*? subject to
relevant confidentiality requirements. UNCLOS itself makes
clear that “data necessary for the formulation by [ISA] of rules,
regulations and procedures concerning the protection of the
marine environment and safety, other than equipment and
design data, shall not be deemed proprietary.”*® Therefore,
there is an assumption that this information can be made
publicly available. To this end, the LTC recommendations
provide that an inventory of the data holdings from each

289 UNCLOS, article 140(2).
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contractor should be made “accessible on the World Wide
Web."?* This data should be provided “no later than four years
after the completion of a cruise.”?®> The recommendations also
anticipate that a contractor will “take all reasonable efforts to
ensure that representative examples of any remaining good-
quality biological, mineral and molecular samples are archived
in the appropriate long-term storage facility when studies
are completed, for example, natural history museums, core
depositaries, geological institutes and international labelled
collections (microbiological).”2*

The primary way in which ISA has sought to operationalize
the requirements to disseminate information gained through
activities in the Area is through a central data repository
called the Deep Seabed and Ocean Database, also known as
DeepData,?’ established in 2019 in order to serve as a one-stop
shop for all data collected from research cruises undertaken
by contractors since 2012. DeepData has been progressively
developed since its establishment. Today, it stores one of the
largest collections of biological, geochemical and physical data
relating to the Area, including more than 158,000 ecology data
records and approximately 289,000 taxonomy data records.
ISA has committed to ensuring that DeepData operates as
the primary global database for geological and environmental
data on the Area by enhancing user-friendly access to the
information contained therein.?®

290 See ISA. 2019. Intergovernmental Conference on an international legally binding instrument under the United biological diversity of areas beyond national jurisdiction (General
Ass solution 72/249) Agenda Item 7 Marine genetic resources, including the questions on the sharing of benefits Statement by the International Seabed Authority. Available

org.jm/wp-content/upload: IGR.pdf. This is reiterated in the statement ISA. 2019. Intergovernmental Conference on an international legally binding
instrument under the United Nations Convention on the Law of the Sea on the conservation and sustainable use of marine biological diversity of areas beyond nat
(General Assembly resolution 72/249) Agenda Item 5 General Exchange of Views Statement by the International Seabed Authorlty Available at: https://
content/uploads/2022/04/international-sez 1bcd authority_bbnj 1011171"611(14 item-5.pdf.

291 ISA. 2023. Recommendation for the guidance of contractors for the assessment of the possible environmental impacts arising from exploration for marine minerals in the Area,
issued by the Legal and Technical Commission (ISBA/25/LTC/6/Rev.3). Available at: https://www.isa.org.jm/wp-content/uploa 3/08/2315256E.pdf, para. 21. See UNCLOS,
Annex III, article 14.

292 ISA. 2023. Recommendation for the guidance of contractors for the assessment of the pos:
issued by the Legal and Technical Commission (ISBA/25/LTC/6/Rev.3). Available at: http.
and 26.

293 UNCLOS, Annex II1, article 14(2).
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issued by the Legal and Technical Commission (ISBA/25/LTC/6/Rev.3). Available at: htt /WW.18 Jm/wp-content/uploads/ 315256E.pdf, para. 21.
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Developing deep-sea mineral resources.
to benefit humanity as a whole

More broadly, ISA has adopted an action plan in support of
the United Nations Decade for Ocean Science for Sustainable
Development, in which it identifies six strategic research
priorities to inform its work in this area.?® As of today, it is the
only international organization that have done so. In furthering
this programme of work, ISA has highlighted the importance of
strategic alliance and partnerships,*®including working closely
with the Intergovernmental Oceanographic Commission, the
International Hydrographic Organization and other relevant
intergovernmental organizations in order to share data and
information in an open and transparent manner and avoid
duplication of effort.?°" ISA has directly sought to foster more
integrated approaches to the development of marine science
relating to deep-sea ecosystems through its Sustainable
Seabed Knowledge Initiative, launched in 2022, which aims
to bring together a network of experts and stakeholders to
generate, assess and disseminate scientific information about
deep-sea biodiversity.®2 Modalities for the delivery of these
objectives include the organization of workshops and the
launch of funding opportunities to develop deep-sea science
through the establishment of a multistakeholder partnership
fund where the specific interests and needs of LDCs, LLDCs
and SIDS are represented. The first funding round in July 2023
was designed to support taxonomy projects to describe deep-
sea species.*® In this context, ISA has also directly supported
the pursuit of deep seabed science through its support for
the establishment of a post-doctoral fellowship in deep-sea
taxonomy in collaboration with Ifremer.3%*

299 Ibid.
300 Ibid., 11.

Finally, to highlight the importance of developing a better
understanding of deep-sea ecosystems, ISA has launched
the ISA Secretary-General's Award for Excellence in deep-sea
research, which is designed to recognize the contribution of
young researchers from developing countries in this field.3%
Since the launch of this initiative, awards have been granted
to researchers from Trinidad and Tobago, Brazil, South Africa
and the Cook Islands.

4.3.3 Consequences of the 2023 Agreement for activities in
the Area and opportunities for cooperation and coordination

Given the potentially broad definition of “activities with respect to
marine genetic resources” under the 2023 Agreement, discussed
in section 3 above, it is possible that sampling of biological
communities by contractors will be qualified under the 2023
Agreement as the in situ collection of marine genetic resources,
thereby potentially triggering the obligations to notify certain
information to the Clearing-House Mechanism under Part Il of
the Agreement, if relevant States are a party to the Agreement. It
is important to recognize that the potential imposition of these
additional duties on a party to the 2023 Agreement will have no
implications for the authorization of the activity to be carried out
by a contractor, which will remain subject to approval by ISA in
pursuit of its mandate under Part XI. Yet, there are likely to be
challenges that arise in applying this new regime to activities
also regulated by ISA under Part XI of UNCLOS.

301 See ISA. 2018. Decision of the Assembly of the International Seabed Authority relating to the strategic plan of the Authority for the period 2019-2023 (ISBA/24/A/10). Available
at: https://www.isa.org.jm/wp-content/uploads/2022/06/isba24_al0-en.pdf, Strategic Direction 4.3.

302 ISA. Sustainable Seabed Knowledge Initiative. Available at: https://www.isa.org.jm/sski.

303 ISA. Sustainable Seabed Knowledge Initiative: Call for taxonomy projects to describe deep-sea species. Available at: https://www.isa.org.jm/sski/call-for-taxonomy-projects.
304 ISA. ISA-Ifremer Postdoctoral Fellowship. Available at: https://www.isa.org.jm/capacity-development-training-and-technical-assistance/isa-ifremer-postdoctoral-fellowship.

305 ISA. ISA Secretary-General’s Award for Excellence in Deep-Sea Research. Available at: https://www.isa.org.jm/isa-voluntary-commitments/sgs-award-for-excellence-in-deep-

sea-research.

One key question is which parties to the 2023 Agreement would
have responsibility for ensuring that relevant contractors are
complying with the requirements relating to the sharing of
information through the Clearing-House Mechanism. As noted
insection 3.1.2 above, the 2023 Agreement is ambiguous in this
regard, and there is an urgent need for clarity on this point. The
sponsoring State could be seen as the most appropriate actor
to be responsible for notification in the context of activities
in the Area, given its broader responsibilities for ensuring that
contractors under their jurisdiction or control carry out their
legal commitments.?*® However, some challenges arise from
demanding compliance by sponsoring States. Firstly, there is a
risk that sponsoring States establish duplicatory requirements
for contractors who are already subject to similar rules
imposed by ISA. Secondly, reliance on sponsoring States
could lead to fragmentation, as only sponsoring States who
were party to the 2023 Agreement would be bound to apply
these requirements to contractors.

An alternative to avoid such fragmentation is to harmonize
the requirements for notification or agree on a common
mechanism that applies to notifications under Part XI and the
2023 Agreement. Such an approach has the advantages of
applying a single regime to all contractors, as well as avoiding
duplication by utilizing, where relevant, existing processes
to satisfy certain requirements under the 2023 Agreement.
Indeed, the arrangements currently in place for the sharing
of data arising from exploration activities in the Area would
already appear to align broadly with the requirements on
benefit-sharing in Part Il of the 2023 Agreement. In principle,
subject to relevant ISA decisions, the ISA DeepData could fulfil
many of the functions demanded by the provisions on the
sharing of non-monetary benefits in the 2023 Agreement. As
a result, the practice of contractors may not need to change
substantially. Such an option is not necessarily precluded by
the 2023 Agreement, which expressly anticipates that the
Clearing-House Mechanism under the 2023 Agreement may
be linked to “relevant global, regional, subregional, national
and sectoral clearing-house mechanisms and other gene
banks, repositories and databases”” with the opportunity
for the Clearing-House Mechanism to be managed in
cooperation with other relevant bodies.?® Indeed, ISA is
explicitly identified, alongside other global organizations, as
a potential collaborator in this respect.’® Nevertheless, there
may need to be some minor adjustments to ISA procedures
to ensure alignment between the two regimes. For example,
one consequence for ISA’s processes, if they were to be used
as a means of implementing the 2023 Agreement, would

be the need to integrate the standardized batch identifiers
from the 2023 Agreement into databases operated by ISA.31°
Minor adjustments may also need to be made to time frames
for sharing data or depositing materials in the repository or
database.

In any case, it will be important to ensure that whatever
guidance is developed by the treaty bodies under the 2023
Agreement is coherent with the procedures already in place
for activities in the Area. To this end, ISA should engage with
the Access and Benefit-Sharing Committee, both to inform the
elaboration of the precise requirements of those rules and to
contribute to the development of any additional guidance on
the implementation of the rules.

Given that the purpose of collection and sampling of marine
genetic resources by contractors under the Part Xl regime is
not the commercialization of those resources, the financial
benefit-sharing provisions of Part Il of the 2023 Agreement
are unlikely to be a significant concern for contractors.
Nevertheless, this is an area in which ISA may be able to share
its experience of developing international rules on the equitable
sharing of benefits arising from activities in ABNJ. ISA has
been at the forefront of discussions on this topic through its
negotiation of exploitation regulations and, particularly, the
relevant financial rules. While the exploitation regulations have
not yet been finalized, the Secretariat has made a number of
contributions to debates on the equitable sharing of benefits
arising from deep-seabed mining, which have helped to frame
discussions by States.’" Cooperation and collaboration
between ISA and the treaty bodies to be established under
the 2023 Agreement will not only enhance the exchange of
information, best practices and lessons learned, but it will also
contribute to ensuring that “duplication is avoided” in line with
article 52(7) of the 2023 Agreement.
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306 UNCLOS, article 139(1) and Annex IIL, article 4(4). ITLOS, Seabed Disputes Chamber. 2011. Responsibilities and obligations of States sponsoring persons and entities with
respect to activities in the Area, Case No. 17, Advisory Opinion. Available at: https://www.itlos.org/index.php?id=109.

307 2023 Agreement, article 51(3)(c).
308 2023 Agreement, article 51(4).
3009 Ibid.

310 2023 Agreement, article 14(3).

311 ISA. 2018. Rules, regulations and procedures on the equitable sharing of financial and other economic benefits derived from activities in the Area, Report of the Secretary-General
(ISBA/24/FC/4). Available at: https://www.isa.org.jm/wp-content/uploads/2022/06/isba24-fc4-en.pdf. ISA. 2022. Equitable sharing of financial and other economic benefits from

deep-sea mining. Available at: https://www.isa.org.jm/wp-content/uploads/2022/06/policy brief benefit sharing 01 2022-1.pdf.




directly incorporated into ISA regulations.®’> The
Photo: NORI precautionary approach has been recognized by
the Seabed Disputes Chamber of ITLOS as a core
part of the legal framework shaping the work of
ISA.316

There are several strands to the environmental
mandate of ISA. This subsection will focus on
its powers to adopt ABMT. The single mention
of such a power in UNCLOS itself is the ability of

effective area-based conservation measures, including those
reflected in Sustainable Development Goal 14.3°

The first REMP was adopted in 2012 for the Clarion-Clipperton
Zone (CCZ) by a decision of the Council, 3 following a series
of workshops involving relevant scientific experts. The Council
decision was based on article 145 of UNCLOS and the power of
the Council to establish specific policies on any matter within
the competence of ISA.32" The decision, which established a
precedent, provides an important frame of reference for the
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of cooperative research and promoting the participation of
developing countries.®?? It also sets out five guiding principles
for the management of the area, namely the common heritage
of [hulmankind, the duty to protect and preserve the marine
environment, the precautionary approach, the conservation
and sustainable use of biodiversity and transparency.’®
Explicit reference is also made to the principle of integrated
ecosystem-based management.324 There is, thus, a strong
synergy between the principles in the EMP for the CCZ and the
principles and approaches contained in the 2023 Agreement

4.4 Contribution of the International
Seabed Authority to the objectives of the
2023 Agreement in relation to area-based
management tools

4.4.1 Mandate of the International Seabed Authority

As noted above, the protection and preservation of the
marine environment, including its biodiversity and ecosystem
functions, is a core part of the mandate of ISA as reflected in
article 145 of UNCLOS, which requires ISA to take “necessary
measures [..] to ensure effective protection for the marine
environment from harmful activities which may arise from
activities [in the Area).” This provision goes on to oblige ISA
to adopt rules and regulations to prevent pollution and other
hazards to the marine environment from activities in the Area,
as well as for the “protection and conservation of the natural
resources of the Area and the prevention of damage to the
flora and fauna of the marine environment.” Environmental
protection is an important priority for ISA as identified both in
the 1994 Agreement®'? and the ISA Strategic Plan.3'® Indeed,
the Strategic Plan makes clear that ISA operates within a
framework of additional environmental principles that are
not found in UNCLOS or the 1994 Agreement, such as the
precautionary approach, the use of best available scientific
information in decision-making and access to environmental
information.®™ Many of these principles have also been

312 1994 Agreement, Annex, Section 1, paras 5(g) and (k).

the Council to “disapprove areas for exploitation
by contractors or the Enterprise in cases where
substantial evidence indicates the risk of serious
harm to the marine environment.”*"” However,
the ISA practice has demonstrated that it has a
broader competence to adopt other types of ABMT
in furtherance of its general powers to protect
and preserve the marine environment.®'® This
interpretation is supported by ISA’'s work to date in
the development of REMPs and the designation of areas of
particular environmental interest (APEIls), considered below.

4.4.2 Existing work of the International Seabed Authority
and contribution to the objectives of the 2023 Agreement

A REMP is one of the tools developed by ISA to give effect to
its mandate to ensure the effective protection of the marine
environment from the harmful effects of activities in the Area
and to protect and conserve the natural resources of the Area
in accordance with article 145 of UNCLOS. Generally speaking,
a REMP provides an overarching framework for proactively
managing activities within a particular region, including
the elaboration of objectives, principles and management
tools. REMPs are the result of collaboration between key
stakeholders, and they are based on the best available science.
Indeed, the process of developing a REMP often involves the
compilation of data from relevant sources and the identification
of research priorities in order to address any data gaps. A
central component of a REMP is the identification of areas
that represent the range of habitats, biological communities
and ecosystems within the management area and to provide
those areas with appropriate levels of protection, including
through the designation of APEIls. In doing so, REMPs are a
key mechanism through which ISA can contribute to meeting
internationally agreed targets relating to MPAs and other

313 ISA. 2018. Decision of the Assembly of the International Seabed Authority relating to the strategic plan of the Authority for the period 2019-2023 (ISBA/24/A/10). Available at:
https:/www.isa.org.jm/wp-content/uploads/2022/06/isba24_al0-en.pdf, Strategic Direction 3.1.

314 Tbid., para. 4.

315 ISA. 2012. Decision of the Assembly of the International Seabed Authority relating to the Regulations on Prospecting and Exploration for Cobalt-rich Ferromanganese Crusts in
the Area (ISBA/18/A/11). Available at: https://www.isa.org.jm/wp-content/uploads/2022/06/isba-18a-11_0.pdf, Regulations 2(2), 5(1), and 33(2).

316 UNCLOS, article 139(1) and Annex II1, article 4(4). ITLOS, Seabed Disputes Chamber. 2011. Responsibilities and obligations of States sponsoring persons and entities with
respect to activities in the Area, Case No. 17, Advisory Opinion. Available at: https://www.itlos.org/index.php?id=109, paras. 131-135.

317 UNCLOS, article 160(2)(x).

318 M. W. Lodge. 2011. Some Legal and Policy Considerations Relating to the Establishment of a Representative Network of Protected Areas in the Clarion-Clipperton Zone.

International Journal of Marine and Coastal Law 463-480.

future action of ISA in this area. (section 2.2.1 above).

The content of the environmental management plan (EMP) For present purposes, the key significance of the decision to
for the CCZ reflects many of the concepts, principles and adopt the EMP for the CCZ is the provisional designation of
a network of nine APEls in which no application
for approval of a plan of work for exploration
or exploitation would be granted for at least five
years.®”> APEls are large areas of approximately
160,000 square kilometres, each designed to
cover self-sustaining populations of the range of
habitats found across the CCZ, including buffer
zones designed to protect against any impact
from adjacent activities. They can be, therefore,
considered as a form of area-based management
tool. The term APEI would appear to have been
coined by ISA. The APEIls were elaborated, drawing
upon principles and best practices relating to
protected areas, including guidance developed
through the CBD.%?® Following a review process,
a further four APEls were added to the network in
2021.3%7
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While the REMP is focused on the regulation of
deep-seabed mining within the CCZ, it also explicitly
“recognizes the need to work in consultation with

approaches found in the 2023 Agreement. It includes an the many other international organizations and processes
overall vision for the sustainable exploitation of the area that related to the protection of the marine environment” in the
preserves representative and unique marine habitats and implementation of the EMP.32 The Council’s decision to adopt
species and sets out a number of strategic aims and specific the EMP “encourages further dialogue with all stakeholders
goals to guide ISA's work in this area, including the facilitation to ensure complementarity with regard to the proposed

319 See ISA. 2019. Technical Study 22: Developing a Framework for Regional Environmental Management Plans for Polymetallic Sulphide Deposits on Mid-Ocean Ridges. Available
at: https://www.isa.org.jm/wp-content/uploads/2022/06/Technical-Study-22-amazon-Jan-2020-ev.pdf. ISA. 2019. Technical Study 23: Towards the Development of a Regional
Environmental Management Plan for Cobalt-Rich Ferromanganese Crusts in the Northwest Pacific Ocean. Available at: https://www.isa.org.jm/wp-content/uploads/2022/06/
Technical-Study-23-amazon-Jan-2020-eversion.pdf.

320 ISA. Decision of the Council relating to an environmental management plan for the Clarion-Clipperton Zone (ISBA/18/C/22). Available at: https://www.isa.org.jm/wp-content/
uploads/2022/06/isba-18¢-22 0.pdf. This Council decision approves the environmental plan contained in ISA. 2011. Environmental Management Plan for the Clarion-Clipperton
Zone (ISBA/17/LTC/7). Available at: https://www.isa.org.jm/wp-content/uploads/2022/06/isba-171tc-7_0.pdf.

3271 UNCLOS, article 162(1).

322 ISA. 2011. Environmental Management Plan for the Clarion-Clipperton Zone (ISBA/17/LTC/7). Available at: https://www.isa.org.jm/wp-content/uploads/2022/06/isba-171tc-7_0.
pdf, para. 35.

323 Ibid., para. 13.

324 1bid., para. 35(d).

325 ISA. Decision of the Council relating to an environmental management plan for the Clarion-Clipperton Zone (ISBA/18/C/22). Available at: https://www.isa.org.jm/wp-content/
uploads/2022/06/isba-18¢-22 0.pdf, para. 6.

326 ISA. 2011. Environmental Management Plan for the Clarion-Clipperton Zone (ISBA/17/LTC/7). Available at: https://www.isa.org.jm/wp-content/uploads/2022/06/isba-171tc-7_0.
pdf, paras. 25 and para. 29.

327 ISA. Decision of the Council relating to an environmental management plan for the Clarion-Clipperton Zone (ISBA/18/C/22). Available at: https://www.isa.org.jm/wp-content/
uploads/2022/06/isba-18¢-22_0.pdf, para. 2.
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[APEIs].”** To date, this has primarily been achieved through
the invitation of relevant actors to workshops. However, these
workshops have identified that the development of REMPs
provides an opportunity to recognize and respond to existing
management measures that have been adopted by other
competent authorities.3°

Work has already begun on the development of REMPs for
other regions in line with Strategic Direction 3.2 of the ISA
Strategic Plan and the preliminary strategy for the development
of REMPs endorsed by the Council 3% Priority areas for further
work (which are the areas where exploration work is taking
place) are the Northwest Pacific Ocean, the Indian Ocean
triple junction, the South Atlantic Ocean and the Northern Mid-
Atlantic Ridge.**? Discussions on the development of these
REMPs have indicated the interest of many participants in
paying due consideration to the work of the IGC negotiating
the 2023 Agreement.®* The Council has also recognized that
it is essential that plans are developed transparently.®* The
LTC is preparing guidance, at the request of the Council, on
a standardized approach for the development, approval and
review of REMPs in the Area. The current draft of this guidance
includes a proposed template for plans, as well as the

UNCLOS, the Council has the power to issue emergency orders
to prevent serious harm to the marine environment arising out
of activities in the Area. Limited powers are also devolved
to the Secretary-General to take provisional action under the
relevant regulations adopted by ISA.3%

Based upon this summary of ISA’'s work, it is clear that ISA has
begun to contribute to the objectives of Part Il of the 2023
Agreement through its work on REMPs, and its activity in this
respect is expanding. This work of ISA has been welcomed
by the UN General Assembly,®” which also recognizes the
importance of adopting rules, regulations and procedures
for the effective protection of the marine environment from
harmful effects that may arise from activities in the Area.’®
While the exploitation regulations are still under negotiation
and there is no final agreement on the draft text, REMPs
are mentioned several times in the draft text as a policy
instrument relevant to the regulatory framework to be applied
by ISA in reviewing applications.3® It has also been suggested,
both in relevant workshops®¥® and in Council discussions,*
that REMPs should be in place before any applications for
exploitation contracts in that region are considered. It is
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Box 8.

Clarion Clipperton Zone, showing
Areas of Particular Environmental Interest

recommended procedure for their adoption, which emphasizes likely that future REMPs will set out additional ABMT.32 The
the importance of scientific assessment by experts, as well as

broader consultation with stakeholders.®® This guidance was
itself subject to consultation with stakeholders.

Secretary-General has identified that networks of APEls or
similar ABMT designated by ISA “have great potential to
contribute to the effective conservation and management of

ISA also has powers to respond to environmental emergencies biodiversity in marine [ABNJ] and to help to build the resilience
arising from activities in the Area, which may be relevant to of deep-sea benthic ecosystems to the impacts of climate
the adoption of emergency measures by the COP acting under change on the ocean.”*® This leads to the question of how the

Part lll of the 2023 Agreement. Under article 162(2)(w) of 2023 Agreement will impact ISA activities in this area.

329 ISA. Decision of the Council relating to an environmental management plan for the Clarion-Clipperton Zone (ISBA/18/C/22). Available at: https://www.isa.org.jm/wp-content/
uploads/2022/06/isba-18¢c-22_0.pdf, para. S.

330 ISA. 2019. Technical Study 22: Developing a Framework for Regional Environmental Management Plans for Polymetallic Sulphide Deposits on Mid-Ocean Ridges. Available at:

https://www.isa.org.jm/wp-content/uploads/2022/06/Technical-Study-22-amazon-Jan-2020-ev.pdf, pgs. 23 and 26.

331 ISA. 2018. Preliminary Strategy for the development of regional environmental management plans for the Area, Report of the Secretary-General (ISBA/24/C/3). Available at:
https://www.isa.org. jm/wp-content/uploads/2022/06/isba24-c3-e.pdf.

332 ISA. 2018. Statement by the President of the Council on the work of the Council during the first part of the twenty-fourth session (ISBA/24/C/8). Available at: https://www.isa.
org.jm/wp-content/uploads/2022/06/isba24c-8-en.pdf, para. 9.

333 ISA. 2019. Technical Study 23: Towards the Development of a Regional Environmental Management Plan for Cobalt-Rich Ferromanganese Crusts in the Northwest Pacific Ocean.
Available at: https://www.isa.org.jm/wp-content/uploads/2022/06/Technical-Study-23-amazon-Jan-2020-eversion.pdf, p. 27.

334 ISA. 2018. Statement by the President of the Council on the work of the Council during the first part of the twenty-fourth session (ISBA/24/C/8). Available at: https://www.isa.
org.jm/wp-content/uploads/2022/06/isba24c-8-en.pdf, para. 10.

335 ISA. 2022. Guidance to facilitate the development of regional environmental management plans: report and recommendation by the Legal and Technical Commission
(ISBA/27/C//37). Available at: https://www.isa.org.jm/wp-content/uploads/2022/12/2212509E.pdf. In this connect, a consultation has been held on the draft REMP for the Mid-
Atlantic Ridge. ISA. Draft regional environmental management plan for the northern Mid-Atlantic Ridge open for consultation until 3 June. Available at: https://www.isa.org.jm/
news/draft-regional-environmental-management-plan-northern-mid-atlantic-ridge-open-consultation.

336 ISA. 2012. Decision of the Assembly of the International Seabed Authority relating to the Regulations on Prospecting and Exploration for Cobalt-rich Ferromanganese Crusts in
the Area (ISBA/18/A/11). Available at: https://www.isa.org.jm/wp-content/uploads/2022/06/isba-18a-11_0.pdf, Regulation 35.

337 United Nations. 2021. Oceans and Law of the Sea: Resolution (A/RES/76/72). Available at: https:/digitallibrary.un.org/record/3952325%In=en&v=pdf, para. 75.

338 Ibid., para. 64.

339 ISA. 2019. Draft Regulations on exploitation of mineral resources in the Sea: prepared by the Legal and Technical Commission: standard for the environmental impact assessment
process (ISBA/25/C/WP.1). Available at: https://www.isa.org.jm/wp-content/uploads/2022/06/ISBA_27_C_4-2117327E pdf. ISA. 2024. Draft regulations on exploitation of
Mineral resources in the Area: Consolidated text (ISBA/29/C/CRP.1). Available at: https://www.isa.org.jm/wp-content/uploads/2024/02/Consolidated_text.pdf, Regulation 44 bis.

340 ISA. 2019. Technical Study 22: Developing a Framework for Regional Environmental Management Plans for Polymetallic Sulphide Deposits on Mid-Ocean Ridges. Available at:
https://www.isa.org.jm/wp-content/uploads/2022/06/Technical-Study-22-amazon-Jan-2020-ev.pdf, p. 26.

341 ISA. 2020. Procedure for the development, approval and review of regional environmental management plans, submitted by the delegations of Germany and the Netherlands,
with co-sponsorship by Costa Rica (ISBA/26C/6). Available at: https://www.isa.org.jm/wp-content/uploads/2022/06/isba-26¢-6-en.pdf, para. 1. See also individual State responses
to the consultation on guidance to facilitate the development of regional environmental management plans. Available at: https://www.isa.org.jm/wp-content/uploads/2023/03/
Germany REMP_Guidance_Consultation_merged.pdf.

342 ISA. 2022. Regional environmental management plan for the Area of the northern Mid-Atlantic Ridge with a focus on polymetallic sulphide deposits: issued by the Legal and
Technical Commission (ISBA/27/C/38). Available at: https://www.isa.org.jm/wp-content/uploads/2022/12/2212833E.pdf.

343 ISA. 2018. Preliminary Strategy for the development of regional environmental management plans for the Area: Report of the Secretary-General (ISBA/24/C/3). Available at:
https://www.isa.org.jm/wp-content/uploads/2022/06/isba24-c3-e.pdf, para. 6.

4.4.3 Consequences of the 2023 Agreement for the work
of the International Seabed Authority and opportunities for
cooperation and collaboration

Nothing in the 2023 Agreement affects the mandate of ISA to
develop area-based management measures which will apply
to activities in the Area. However, the existence of a parallel
process for proposing and establishing ABMTs in ABNJ under
the 2023 Agreement may have implications for the way in
which ISA carries out its work.

A particular challenge may arise in practice if the COP
recommends area-based management tools, including MPAs,
for areas in which ISA has already entered into contractual
arrangements for exploration or exploitation. UNCLOS
explicitly provides for security of tenure for contractors®* and
the contracts are legally binding on ISA.3% As a result, ISA
has limited powers to interfere with the work being carried
out under a contract or to revise, suspend or terminate the
contract without the agreement of the contractor.34

The submission and consideration of proposals under the
procedures set out in Part Ill of the 2023 Agreement may also
have operational implications for ISA. As explained in section
3 above, the procedures for the designation of ABMT present
numerous opportunities for stakeholders, including relevant

344 UNCLOS, article 153(6).

international institutions, to comment on proposals. Given the
global mandate of ISA in the Area, its involvement in these
processes will be critical to ensuring that COP decisions are
taken “in cooperation and coordination with” ISA and respect
its mandate, as required under the relevant provisions of the
2023 Agreement (section 3.2.4 above). The Secretariat will
have to dedicate resources to allow it to effectively participate
in these consultation processes, and to keep the Council and
the Assembly informed, where relevant.

ISA may also wish to develop its own internal procedures
for ensuring that any recommendations stemming from the
COP of the 2023 Agreement are given prompt and good faith
consideration, with clear mechanisms for communicating the
results of that consideration back to the COP. After all, it is only
through a two-way exchange that effective cooperation and
coordination is likely to emerge. To strengthen engagement
with the institutional framework established under the
2023 Agreement, ISA should consider developing bespoke
cooperative arrangements with the Secretariat of the 2023
Agreement once it is established. This will be considered
further in section 5 below.

It must be made clear that engagement by ISA with these
processes does not necessarily mean that ISA will be
supportive of proposals. In part, this will depend upon the

345 E.g. UNCLOS, Annex I1I, article 16: “[ISA] shall, pursuant to Part XI and its rules, regulation and procedures, accord the operator the exclusive right to explore and exploit the
area covered by the plan of work in respect of a specified category of resources [...]” (emphasis added). In particular, article 17(2)(b)(iii) further provides that “the duration of
exploitation should be related to the economic life of the mining project [...] [and] should be of sufficient duration to permit commercial extraction of minerals of the area [...]”

(emphasis added).
346 See UNCLOS, Annex 111, articles 18-19.
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views of ISA's membership, which may well differ from the
membership of the new institutional arrangements to be
established under the 2023 Agreement. How to respond
to proposals emanating from the 2023 Agreement will be
the prerogative of ISA organs. At the same time, effective
engagement by ISA with these processes is a key means to
ensuring that the requirement to respect the competence of
relevant institutions, and in particular ISA itself, is satisfied.
It must not be forgotten in this context that the importance
of respecting the mandate of ISA is further underlined by
article 5(1) of the Agreement, which requires the whole treaty
to be interpreted and applied in a manner consistent with
UNCLOS, and therefore with the exclusive competence of ISA
to regulate activities in the Area by virtue of Part XI.

A further implication of the 2023 Agreement is that ISA
may be called upon to participate in the mechanism for
cooperation and coordination anticipated by article 22(4) of
the 2023 Agreement. As already noted in section 3.2.4 above,
there are important questions about the form and functions
of such a mechanism. Ideally, ISA should be involved in early
discussions about the design of such a mechanism, including
the nature and modalities of any such arrangement.

Beyond that specific mechanism, it is clear that the
achievement of the objectives of the Agreement call for

347 See ISA. Legal documents. Available at: https:/www.isa.org.jm/legal-documents.
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stronger relationships between those institutions involved in
ABNJ in order to increase coordination in the use of ABMTs.
ISA is not the only organization with powers to adopt relevant
ABMT in ABNJ. A key challenge for the COP is to figure out how
to operate within the existing institutional landscape, where
inter-institutional cooperation already takes place. For its part,
ISA already has a network of memoranda of understanding
with a number of relevant organizations.®*” On the basis of
these arrangements, information exchange between these
institutions concerning the further development of ABMTs
is one step that can be taken to further the objectives of the
2023 Agreement.
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Relationship between the International Seabed
Authority and the International Maritime Organization

As the specialized agency of the United Nations with a
mandate relating to the safety of international shipping,
seafarer training and qualifications, maritime security and the
protection of the marine environment from ships, the IMO plays
a central role in the development of international standards
applicable to activities involving ships operating in ABNJ.
Indeed, article 94 of UNCLOS requires flag States to ensure
that vessels operating under their jurisdiction comply with
generally accepted international regulations, procedures and
practices, which will include many of the technical standards
adopted by the IMO. There is, thus, a potential overlap between
the work of the IMO and ISA whenever international shipping
is used to support activities in the Area.348

The IMO and ISA have developed a strong working relationship
based on an Agreement of Cooperation signed in 2016.349
This Agreement makes provision for the two organizations
to consult each other on matters of common interest with
a view to ensuring “maximum coordination of their work”
and “harmonizing their efforts as far as possible.”350 In
furtherance of this mandate, the two organizations proactively
exchange information and keep each other informed about
their activities and programmes of work.

One example of such cooperation is a 2019 report
commissioned by ISA in collaboration with IMO exploring how
the mandate of IMO interfaces with the regulatory role of ISA.
The report underscores the importance of these two global
bodies working together in pursuit of their complementary
mandates.351 It further identifies a number of areas where
the two organizations may learn from each other’s work in the
development of complementary regulatory instruments.352

One area of particular overlap relevant for present purposes
is the mandates of the two organizations relating to the
protection of the marine environment and the development of
appropriate ABMT. Existing IMO instruments include a number
of such measures, including the possibility of navigational and
routing measures adopted under the International Convention
on the Safety of Life at Sea353 and the designation of Special

Areas/Emissions Control Areas under the International
Convention on the Prevention of Pollution from Ships.354 By
virtue of Guidelines adopted by the IMO Assembly, the IMO
may also designate “particularly sensitive sea areas” (PSSAs)
in accordance with certain ecological, socioeconomic
or scientific criteria,355 in which associated protective
measures may be adopted. While all PSSAs adopted to date
have been in areas within national jurisdiction,356 there is
no geographical limit on the powers of the IMO to designate
PSSAs. It is possible that this tool could be applied to ABNJ
in the future.

Given that measures adopted by IMO apply to many vessels that
may be supporting activities in the Area, there may be a need
for IMO and ISA to cooperate and coordinate their activities if
a PSSA, or similar measure, is proposed in an area that may
overlap with a mining site. Similarly, ISA and IMO may need
to cooperate if navigational or routing measures are required
to ensure the safety of activities in the Area357 or to support
the implementation of ABMT adopted by ISA. The relationship
agreement between the two institutions will be the primary basis
on which such cooperation will take place, although effective
coordination will require more than information exchange and
communication between the
two secretariats, but also a
willingness on the part of
the political organs of each
institution to adopt coherent
approaches to common
challenges.  Furthermore,
it will be necessary to
determine how ISA-IMO
relations fit within the
broader institutional
cooperative  framework
foreseen by the 2023
Agreement.

348 UNCLOS, article 139(1) and Annex III, article 4(4). ITLOS, Seabed Disputes Chamber. 2011. Responsibilities and obligations of States sponsoring persons and entities with
respect to activities in the Area, Case No. 17, Advisory Opinion. Available at: https://www.itlos.org/index.php?id=109, parti

349 IMO. 2016. Agreement of Cooperation between the International Maritime Organization (IMO) and the International Seabed Authority (ISA). Available at: https://www.isa.org.

jm/wp-content/uploads/2022/04/IMO.pdf.
350 Ibid., para. 2.

351 ISA. 2020. Technical Study 25: Competencies of the International Seabed Authority and the International Maritime Organization in the context of activities in the Area. Available

at: https://www.isa.org.jm/wp-content/uploads/2022/06/Technical-Study-25.pdf.
352 Ibid., 55-56.

353 IMO. 1974. International Convention for the Safety of Life at Sea. Available at: https://www.imo.org/en/About/Conventions/Pages/International-Convention-for-the-Safety-of-

Life-at-Sea-(SOLAS),-1974.aspx, Ann

354 IMO. 1973/78. International Convention for the Prevention of Pollution from Ships. Available at: https://www.imo.org/en/about/Conventions/Pages/International-Convention-for-

the-Prevention-of-Pollution-from-Ships-(MARPOL).aspx.

355 IMO. 2005. Revised Guidelines for the Identification and Designation of Particularly Sensitive Sea Areas (A 24/Res.982). Available at: https://wwwcdn.imo.org/localresources/

en/KnowledgeCentre/IndexofIMOResolutions/AssemblyDocuments/A.982(24).pdf.

356 IMO. Particularly Sensitive Sea Areas. Available at: https://www.imo.org/en/OurWork/Environment/Pages/PSSAs.aspx.

357 ISA. 2020. Technical Study 25: Competencies of the International Seabed Authority and the International Maritime Organization in the context of activities in the Area. Available
at: https://www.isa.org.jm/wp-content/uploads/2022/06/Technical-Study-25.pdf, 44. Some scrutiny must be given to the existence of major sea-lanes prior to the authorization of

mining activities; see UNCLOS, article 147(2)(b).




4.5 Contribution of the International Seabed
Authority to the objectives of the 2023 Agreement
in relation to environmental impact assessment
and strategic environmental assessment

4.5.1 Mandate of the International Seabed Authority

The previous subsection on ABMTs has already explained the
general mandate of ISA to protect and preserve the marine
environment in accordance with article 145 of UNCLOS.
Another way in which ISA has given effect to this mandate
is through the development of rules relating to EIA. In this
respect, UNCLOS confers a specific power on the LTC to
“prepare assessments of the environmental implications of
activities in the Area™® and this is a matter that has to be
taken into account by the Council in determining applications
for approval of plans of work in the Area. The requirement
for EIA by proponents of activities in the Area has duly been
developed in the Regulations and Recommendations of ISA,
as discussed below.

4.5.2 Existing work of the International Seabed Authority
and contribution to the objectives of the 2023 Agreement

Under Regulations adopted by ISA, an applicant for an
exploration contract is required to carry out “a preliminary
assessment of the possible impacts of the proposed
exploration activities on the marine environment” at the
time of the application.®* The relatively light-touch nature of
this obligation is indicative of the type of activities that are
most commonly carried out during the exploration phase
of a contract, which effectively overlap with the survey and
sampling activities normally carried out as part of marine
scientific research. The LTC has identified a range of research
methods that it has deemed have no potential for causing
serious harm to the marine environment.36°

However, it does not follow that EIAs are never required for
exploration activities. For exploration activities that may
be more impactful on the marine environment, contractors
are required to assess the potential effects prior to the
commencement of that specific activity.3¢

358 UNCLOS, article 165(2)(d).

359 ISA. 2012. Decision of the Assembly of the International Seabed Authority relating to the Regulations on Prospecting and Exploration for Cobalt-rich Ferromanganese Crusts in

Box 10.

Environmental
Impact Assessment
Procedures under ISA

An application for approval of a plan of work
for exploration must be accompanied by an
assessment of the potential environmental
impacts of the proposed activities and a
description of a programme for oceanographic
and baseline environmental studies.
Procedures to follow in the acquisition of
baseline data and the monitoring to be
performed during and after any activities
that have the potential to cause serious
harm to the environment are described in
the Recommendations for the guidance
of contractors for the assessment of the
possible environmental impacts arising from
exploration for marine minerals in the Area.36?

In particular, the LTC has indicated that the
following specific activities require prior EIA
and an environmental monitoring programme
to be carried out during and after the activity:®%

use of sediment disturbance systems
that create artificial disturbances
and plumes on the sea floor

testing of mining components

test mining

testing of discharge systems
and equipment

drilling activities using on-
board drilling rigs

sampling with an epibenthic sled,
dredge or trawl, or similar technique in
nodule fields that exceed 10,000m?

taking large samples to test
land-based processes.

the Area (ISBA/18/A/11). Available at: https://www.isa.org.jm/wp-content/uploads/2022/06/isba-18a-11_0.pdf, Regulation 20(1)(b).

360 ISA. 2023. Recommendation for the guidance of contractors for the assessment of the possible environmental impacts arising from exploration for marine minerals in the Area,

issued by the Legal and Technical Commission (ISBA/25/LTC/6/Rev.3). Available at: https://www.isa.org.jm/wp-content/uploads/2023/08/2315256E.pdf, para. 32.

361 Ibid., para. 8.
362ISBA/25/LTC/6/Rev.3
363 Ibid., para. 33.

An environmental impact statement (EIS) for these activities
must be presented to the Secretariat at least a year before
commencing any of these activities in order to allow an
appropriate review of the information.® The LTC has
developed detailed guidance on information to be provided by
the contractor in their EIS.365

An important part of the process of preparing an EIS is the
carrying out of a consultation with relevant stakeholders,3¢¢
who are defined in the guidance as “a natural or juristic person
or an association of persons with an interest of any kind or with
relevant information or expertise.”*®” Within its environmental
statement submitted for review by the LTC, the contractor must
explain both the nature and extent of the consultation process
as well as how any comments or concerns of stakeholders have
been addressed in the EIS.**® There would seem to be some
discretion for the contractor to determine the manner in which
to identify relevant stakeholders for themselves,*® although
it may also be open to the LTC to request further information
on the stakeholder consultation if it is not satisfied with the
information provided by the contractor. The practice to date has
been for consultations to be open to the public, even though
this is not expressly demanded by the recommendations.3”°

A review of the final EIS will be carried out by the LTC with
the possibility for the involvement of external experts where
it is deemed desirable.’”" The LTC may also request further
information from the contractor before it finalizes its EIS review
and the adoption of its recommendation of whether the EIS
should be incorporated into the programme of activities under
the contract.®”? Without the LTC'’s approval of the EIS, the activity
cannot take place.’”* The final version of the EIS will be published
on ISA’s website alongside the recommendation of the LTC.374

364 Ibid., para. 34.
365 Ibid., para. 38.
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Mandatory monitoring of certain effects of the activities is also
to be carried out during and after the authorized activity.*’> As
of today, four EIAs for specific exploration activities in the Area
have taken place under the auspices of ISA.57¢

A more detailed EIA regime will apply to applications for an
exploitation contract, although the precise details of this
regime and process are still being negotiated. The latest draft
under consideration by the Council sets an EIA process that
requires the preparation of an EIS to be submitted with the
application. The EIS shall document and report the results of
the EIA and be based upon, inter alia, good industry practices
and best environmental practices.377 The draft standard and
guidelines for the EIA process also anticipate a procedure
with similar stages to the procedure outlined in the 2023
Agreement, namely screening, scoping, assessment and
consultation.378 The current draft standard also emphasizes
the importance of assessing cumulative impacts,379 echoing
the 2023 Agreement in this respect. The draft Regulations also
demand the submission of an environmental management and
monitoring plan, which must provide details of the planned
programme for monitoring impacts of mining activity, including
the proposed location of impact and preservation reference
zones, monitoring stations, information on the frequency of
monitoring and quality control standards.380 Oversight of
monitoring will be carried out by the LTC, with enforcement
powers available to ISA to address poor performance or non-
compliance.?®

Finally, ISA has carried out regional environmental assessments
involving the collection and synthesis of available environmental
data and information as a preliminary step to the development
of its REMPS,%82 as discussed in subsection 4.4.2.

366 Under the original version of the recommendations, it was largely left to sponsoring States to determine the conditions of the public consultation exercise. The recommendations
were amended in 2022 to place the consultation process directly under the remit of the LTC.

367 Ibid., Annex [, para. 67(a) and (c).
368 Ibid., para. 41(e).

369 Ibid., Annex L, para. 66: “The [EIS] should list any stakeholders that were consulted and describe the process by which they were identified.”
370 ISA. Environmental Impact Assessments. Available at: https://www.isa.org.jm/protection-of-the-marine-environment/environmental-impact-assessments.

371 ISA. 2023. Recommendation for the guidance of contractors for the assessment of the possible environmental impacts arising from exploration for marine minerals in the Area,
issued by the Legal and Technical Commission (ISBA/25/LTC/6/Rev.3). Available at: https://www.isa.org.jm/wp-content/uploads/2023/08/2315256E.pdf, para. 41(c).

372 1bid., para. 41(d).

373 1Ibid., para. 41(f) provides that if the LTC does not recommend incorporation of the EIS into the programme of activities under the contract, the contractor must either provide
additional information to satisfy the LTC or resubmit the statement, in which case the process starts again.

374 Tt must also be published on the website of the contractor; see ibid., Annex I, para. 68.

375 Ibid., para. 40. For this purpose impact reference zones and preservation reference zones should also be designated as part of the EIS; see ibid, para. 38(0). See also Annex I, para.
71 recommending the notification of an impact reference zone and a preservation reference zone prior to test mining.

376 ISA. Environmental Impact Assessments. Available at: https:/www.isa.org.jm/protection-of-the-marine-environment/environmental-impact-assessments.

377 ISA. 2019. Draft Regulations on exploitation of mineral resources in the Sea: prepared by the Legal and Technical Commission: standard for the environmental impact assessment
process (ISBA/25/C/WP.1). Available at: https://www.isa.org.jm/wp-content/uploads/2022/06/ISBA_27 C 4-2117327E.pdf. ISA. 2024. Draft regulations on exploitation of

Mineral resources in the Area: Consolidated text (ISBA/29/C/CRP.1). Available at: https://www.isa.org.jm/wp-content/uploads/2024/02/Consolidated_text.pdf, Part IV, Section 2.
378 ISA. 2022. Draft standard and guidelines for the environmental impact assessment process, prepared by the Legal and Technical Commission (ISBA/27/C/4). Available at: https:/

www.isa.org.jm/wp-content/uploads/2022/12/ISBA_27 C _4-2117327E.pdf.
379 Ibid., 32.

380 ISA. 2019. Draft Regulations on exploitation of mineral resources in the Sea: prepared by the Legal and Technical Commission: standard for the environmental impact assessment
process (ISBA/25/C/WP.1). Available at: https://www.isa.org.jm/wp-content/uploads/2022/06/ISBA_27_C_4-2117327E.pdf. ISA. 2024. Draft regulations on exploitation of

Mineral resources in the Area: Consolidated text (ISBA/29/C/CRP.1). Available at: https://www.isa.org.jm/wp-content/uploads/2024/02/Consolidated text.pdf, Part IV, section 3

and Annex VIL
381 Ibid., Regulation 52.

382 ISA. 2022. Guidance to facilitate the development of regional environmental management plans: report and recommendations by the Legal and Technical Commission

(ISBA/27/C/37). Available at: https:/www.isa.org.jm/wp-content/uploads/2022/12/2212509E.

df, para. 14(b).




4.5.3 Consequences of the 2023 Agreement for activities in
the Area and opportunities for cooperation and coordination

It can be seen from the overview above that ISA has already
developed an EIA regime for exploration activities. ISA is in
the process of developing a more detailed regime to consider
the environmental impacts of proposed exploitation activities.
Indeed, this is one of the few bespoke EIA procedures to apply
to activities in ABNJ. The key question is, therefore, how ISA’s
rules will interact with the framework for EIA elaborated in Part
IV of the 2023 Agreement. It is worth emphasizing at the outset
that this is not a question for ISA directly, as contractors will
remain obliged to comply with the EIA procedures developed
by ISA. Rather, this question will principally arise for States
who are a party to the 2023 Agreement, but who are also
sponsoring States of contractors authorized by ISA to conduct
activities in the Area. The key issue for these States will be
whether ISA’s procedures are equivalent to the procedures laid
down in Part IV of the 2023 Agreement and, therefore, whether
they come within the scope of the exception in article 29.

One of the challenges for the application of article 29 is
that there may be different understandings of equivalence.
It is clear that equivalency covers both the substance of an
assessment and the procedure for carrying it out. Key points
for comparison may relate to screening, scoping, consultation
and reporting. Yet, questions may still arise over the degree of
similarity that is demanded. There is an ambiguity in the 2023
Agreement on this point, which would benefit from further
standards or guidance.

In interpreting this term, it must be borne in mind that one
of the purposes of article 29 is to permit the development
and application of specialized EIA procedures by competent
institutions. Article 29 must also be interpreted in light of
the principle of consistency with UNCLOS in article 5(1) and
the principle of “not undermining” in article 5(2) of the 2023
Agreement. In this context, itis relevant that the EIA procedures
for activities in the Area are being developed by ISA, as the
global intergovernmental organization conferred with the
mandate to do so by UNCLOS. States should, therefore, be
careful in coming to the conclusion that the procedures
developed in this context are lacking in equivalence, as this
would lead to duplication of effort and the undermining of a
regime that has been designed by the relevant actors to apply
to a particular activity.

In this connection, there is also an opportunity for ISA to engage
with the STB and COP to ensure that its EIA experiences are
shared in the development of future standards under the
Agreement, thereby informing the development of the 2023
Agreement and promoting coherence between applicable
standards.

Another area of potential interaction of ISA and the 2023
Agreement will be the development of guidance and practice on
strategic environmental assessments. It is critical that existing
institutions, such as ISA, are involved in the development of
any guidance on this topic in order to ensure that the 2023
Agreement is interpreted and applied in a manner that does
not undermine relevant instruments, frameworks and bodies.
As noted above, ISA has some experience in carrying out
regional assessments, which could be valuable to the STB and
the COP as they develop guidance on this topic. Furthermore,
it is difficult to see how an effective regional environmental
assessment could be carried out without the participation of
ISA, as the global body responsible for managing one of the
key activities in ABNJ.

4.6 Contribution of the International Seabed
Authority to the objectives of the 2023 Agreement
in relation to capacity-building and technology
transfer

4.6.1 Mandate of the International Seabed Authority

Capacity-building and technology transfer have been at the
heart of the Part Xl regime since its inception. Both elements
are reflected in the general principles governing the Area, as
identified in Section 2 of Part XI of UNCLOS.

On capacity-building, article 148 mandates the “effective
participation of developing countries in activities in the
Area.” The capacity-building for developing countries has
been included in the ISA Strategic Plan as a key mechanism
for operationalizing this obligation.®® Indeed, it has been
recognized that capacity-building through training in scientific
and technical skills is one of the benefits of deep-seabed
mining that must be equitably shared under article 144 of
UNCLOS. One of the strategic objectives of ISA in this respect
is enhancing the inclusion of women in marine scientific
research, which it seeks to mainstream across its full range of
capacity-building activities.®®

Technology transfer was a more controversial aspect of the
Part XI regime. While the promotion of technology is central
to ISA's objectives,®> the 1994 Agreement modifies the
approach to be taken to the topic by emphasizing the transfer
of technology on “fair and reasonable commercial terms and
conditions or through joint ventures.”*®® The more stringent
provisions in technology transfer contained in the original text
of UNCLOS were at the same time disapplied.®®’

383 ISA. 2018. Decision of the Assembly of the International Seabed Authority relating to the strategic plan of the Authority for the period 2019-2023 (ISBA/24/A/10). Available at:
https:/www.isa.org.jm/wp-content/uploads/2022/06/isba24_al0-en.pdf, Strategic Direction 5.

384 ISA. Advancing women’s empowerment in marine scientific research. Available at: https://www.isa.org.jm/isa-voluntary-commitments/enhancing-the-role-of-women-in-msr.

385 UNCLOS, articles 144(1) and 274.
386 1994 Agreement, Annex, Section 5, para. 1.
387 1994 Agreement, Annex, Section 5, para. 2.

Legal and Technical Commission, ISA, 2024

4.6.2 Existing work of the International Seabed Authority
and contributions to the objectives of the 2023 Agreement

ISA has carried out various capacity-building and technology
transfer activities since its establishment in order to support
the active participation of personnel of developing States in
the work of ISA and activities carried out in the Area, including
in relation to marine scientific research. Given the changes to
the rules in Part Xl relating to technology transfer, ISA's work
in this respect has been focused initially on the transfer of
knowledge and expertise, which still falls within the scope
of technology transfer as defined by the 2023 Agreement
(section 3.4 above). A number of ISA's activities illustrate its
approach to capacity development and technology transfer.

Firstly, ISA has a role in the provision of financial support to
assist developing countries wishing to develop their scientific
and technical capacity relating to activities in the Area.
The Endowment Fund for Marine Scientific Research was
established by a 2006 ISA Assembly Resolution in order to
“promote and encourage the conduct of marine scientific
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research in the Area for the benefit of [hu]mankind as a whole,
in particular by supporting the participation of qualified
scientists and technical personnel from developing countries
in marine scientific research programmes.”® Following a
review of all capacity development activities implemented
since 1994 that was published in 2020, the Endowment Fund
was replaced by the Partnership Fund.3® Like its predecessor,
the Partnership Fund is designed to support marine scientific
research and to support the training of scientists and technical
personnel from developing countries and their participation
in international research programmes.?*® The Partnership
Fund is framed more broadly, and it is designed to be more
flexible than the previous arrangements.®*’ Contributions
to the Partnership Fund can come from ISA itself but also
from any State, international organization, contractor, private
corporation or philanthropic entity. The Partnership Fund is
overseen by a Board that includes representatives from the
ISA Secretariat and Member States. It is also possible for
observers from other stakeholders to be invited, including
representatives of other intergovernmental organizations
which may host similar capacity-building programmes.32

388 ISA. 2006. Resolution establishing an endowment fund for marine scientific research in the Area (ISBA/12/A/11). Available at: https://www.isa.org.jm/wp-content/uploads/2022/06/

isbal2-all 1.pdf, para. 2.

389 ISA. 2022. Decision of the Assembly of the International Seabed Authority relating to financial and budgetary matters (ISBA/27/A/10). Available at: https://www.isa.org.jm/wp-

content/uploads/2022/12/ISBA 27 A 10-2212174E.pdf.

390 ISA. Secretary-General’s bulletin: Terms of reference for the International Seabed Authority Partnership Fund (ISBA/ST/SGB/2022/1). Available at: https://www.isa.org.jm/wp-

content/uploads/2023/03/ISBA_ST_SGB_2022_1.pdf.

391 ISA. 2020. Review of the Capacity-Building Programmes and Initiatives Implemented by the International Seabed Authority 1994-2019, Report by the Secretariat. Available at:
https:/www.isa.org.jm/wp-content/uploads/2022/04/Review-Of-Capacity-Building-Programmes-And-Initiatives-By-ISA.pdf, 35. One of the major problems with the Endowment
Fund was the restriction on only distributing income, as opposed to the capital, of the Fund.

392 Ibid., para. 15.
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Box 11.

ISA Partnership Fund is a multi-donor trust fund established on 3 August 2022 by the ISA
Assembly during its 27th session (ISBA/27/A/10). The Fund aims to promote and encourage
marine scientific research in the Area for the benefit of humankind and to contribute to dedicated
capacity development programmes and activities aligned with the priority needs identified by
developing States members of ISA.
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Secondly, ISA has undertaken a number of projects and
initiatives to support the development of capacity and
technology transfer in particular regions on the basis of
the needs identified by developing States themselves. The
Abyssal Initiative for Blue Growth,* the Africa Deep Seabed
Resources project®*** and the Supporting Ocean Economies
of LDCs, LLDCs and SIDS project®*> were all designed as
collaborative projects undertaken with global and regional
partners to raise awareness of the provisions of UNCLOS
and the 1994 Agreement, as well as the potential for the
development of deep-seabed resources within and beyond
national jurisdiction, with a view to contributing to the
development of the blue economy in developing countries.
These projects have been in addition to more general ad
hoc regional seminars conducted by ISA to raise awareness
and understanding of the regime for the exploration and
exploitation of resources in the Area.’®

Thirdly, a more recent initiative is the development of
national and regional training centres to support capacity-
building efforts. The first Joint Training and Research Centre
(JTRC) was established in Qingdao, China, following a
memorandum of understanding between ISA and the State
Oceanic Administration of China in October 2019. The ISA-
China JTRC held its first workshop, involving 55 participants
from 20 countries, in May 2022.3%” The first Egypt JTRC was
established following a memorandum of understanding
signed by ISA and the National Institute of Oceanography
and Fisheries of Egypt in January 2024. Both initiatives aim
to promote training and capacity-building opportunities for
developing countries pursuant to articles 275 and 276 of
UNCLOS. The ISA’'s Capacity Development Strategy embeds
the commitment of ISA to continue dialogue with States and
interested organizations concerning the development of a
network of national or regional training centres.>*

393 ISA. Abyssal Initiative for Blue Growth. Available at: https:

Fourthly, ISA has provided opportunities for capacity-building
through training opportunities, both within the organization,
for example through its Internship Programme®*® and the
Junior Professional Officer Programme,*® but also directly
with contractors. In this latter context, capacity-building is
directly built into the regulatory regime established under
Part XI of UNCLOS, which requires contractors to “draw up
practical programmes for the training of personnel of [ISA]
and developing States, including the participation of such
personnel in all activities in the Area which are covered by
the contract, in accordance with article 144, paragraph 2."4%1
Such training provides an important opportunity to offer
access to at-sea training and laboratory facilities, which can
otherwise be difficult to access given the costs involved.
This basic obligation is reiterated in ISA's Regulations*®? and
further elaborated in LTC recommendations, which specify
that each contractor should deliver training for the equivalent
of at least 10 trainees during each 10-year period of the
contract. The training should consider “capacity-building
needs of developing countries and the secretariat (Enterprise)
when developing their training programmes, so as to ensure
as wide a range of skill development as possible.”*® For its
part, the Secretariat is called upon to develop an information
system on the training needs of developing countries to
assist contractors in the development of effective training
programmes.** It has been emphasized that the LTC also
has a key role in ensuring that developing country needs and
priorities are reflected in training programmes when making
recommendations for the approval of specific contractual
arrangements.*% The Secretariat has committed to ensuring,
where possible, equal participation for qualified women and
men from developing countries in these programmes.*% It
has also sought to maximize the benefits to be derived from
participation in these schemes through the establishment
of the ISA Capacity Development Alumni Network (iCAN),
launched in February 202447

394 ISA. 2018. Supporting Africa’s Blue Economy through the Sustalnable Development of Deep Seabed Resources. Available at: htts //www isa.org.jm/news/supporting-africas-

blue-economy-through-sustainable-development-deep-seabed-resources.

395 ISA. Supporting ocean economies of LDCs, LLDCs and SIDS. Available at: https://www.isa.org.jm/isa-voluntary-commitments/supporting-ocean-economies-of-ldcs-lldcs-and-

sids.

396 ISA. 2020. Review of the Capacity-Building Programmes and Initiatives Implemented by the International Seabed Authority 1994-2019, Report by the Secretariat. Available at:
https://www.isa.org.jm/wp-content/uploads/2022/04/Review-Of-Capacity-Building-Programmes-And-Initiatives-B

397 ISA. 2023. The ISA-China joint training and research centre: Annual Report 2022. Available at: https:/www.isa.org. m/w content/u loads/2023/07/ISA-China JTRC annual

report_2022.pdf, 7.

398 ISA. 2022. Capacity Development Strategy of the International Seabed Authority (ISBA/27/A/5).

pdf, Annex I, para. 20.

399 ISA. Internships. Available at: https://www.isa.org.jm/capacity-development-training-and-technical-assistance/internships.
400 ISA. 2019. Secretary-General’s bulletin: Junior Professional Officer programme (ISBA/ST/SGB/2019/1). Available at: https://www.isa.org.j

st sgb 2019 1-e.pdf.
407 UNCLOS, Annex III, article 15.

402 ISA. 2012. Decision of the Assembly of the International Seabed Authority relating to the Regulations on Prospecting and Exploration for Cobalt-rich Ferromanganese Crusts in
the Area (ISBA/18/A/11). Available at: https://www.isa.org.jm/wp-content/uploads/2022/06/isba-18a-11 0.pdf, Annex IV, Section 8.

403 ISA. 2013. Recommendations for the guidance of contractors and sponsoring States relating to training programmes under plans of work for exploration: issued by the Legal and
Technical Commission (ISBA/19/LTC/14). Available at: https:/www.isa.org.jm/wp-content/uploads/2022/06/isba-191tc-14_0.pdf, para. 16.

404 Tbid.

405 ISA. 2020. Review of the Capamty Building Programmes and Initiatives Implemented by the International Seabed Authonty 1994-2019, Report by the Secretariat. Available at:
https://www.isa.org.jm/wp-content/uploads/2022/04/Review-Of-Capacity-Building-Programmes-And-Initiatives-By-ISA.pdf, 22.

406 ISA. 2022. Capacity Development Strategy of the International Seabed Authority (ISBA/27/A/5). https://www.isa.org.j

pdf, para. 27.

-content/uploads/2022/12/ISBA_27 _A_5-2209799E.

407 ISA. Calling all former participants of ISA capacity development programmes: Join the ISA — Capacity Development Alumni Network (iCAN). Available at: https:/www.isa.org.

im/join-the-isa-capacity-development-alumni-network-ican.
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It can be seen from this brief review of ISA’s activities in this
area that it has already made significant contributions to
the development of the capacity of developing countries in
relation to deep-sea science and technology.

Moreover, ISA has more recently undertaken a review of its work
in order to ensure that it is delivering its objectives on capacity
development. Following this review, the Assembly approved in
December 2020 the development of a dedicated strategy for
capacity development,*® which would embed a “programmatic
approach” to the issue. The review identified that ISA needed
to realign its activities in order to ensure that it was responding
to the priority needs of developing countries as identified by
them and delivering clear indicators and targets for each type
of activity.*”® These principles have been embedded in the
Capacity Development Strategy adopted by the ISA Assembly in
August 2022.41° The Strategy is implemented by the Secretariat,
which presents annual workplans and progress reports to the
Assembly.*'" Since 2020, ISA has had a specific budget line on

Deep Dive Engineering Fellowship Internship

AsirIc

Multi- Workshop/ Rhodes On-land Others
disciplinary Seminar Academy

(N.B. trainings
prior to 2011)

capacity development and technical cooperation, although it
has been recognized that further resources are needed to give
full effect to the Strategy.*'? The Strategy emphasizes five key
areas for action, including:

+ ensuring that capacity development programmes
and activities are meaningful, tangible, efficient,
effective and targeted at the needs of developing
States as identified by them

«  establishing and furthering strategic partnerships in
support of capacity

+ strengthening institutional capacities through
technology transfer and technical assistance

+ advancing women’s empowerment and leadership
in deep-sea-related disciplines through targeted
capacity development activities

« improving deep-sea literacy through better

awareness and understanding of the legal regime of
the Area and the role and mandate of ISA.

408 ISA. 2020. Decision of the Assembly of the International Seabed Authority relating to the implementation of a programmatic approach to capacity development (ISBA/26/A/18).
Available at: https://www.isa.org.jm/wp-content/uploads/2022/06/ISBA 26 _A_ 18-2017635E.pdf, para. 2.

409 ISA. 2020. Implementing a programmatic approach to capacity development: Report of the Secretary-General (ISBA/26/A/7). Available at: https://www.isa.org.jm/wp-content/

uploads/2022/06/ISBA_26_A_7-2011093E.pdf, para. 36.

410 ISA. 2022. Decision of the Assembly of the International Seabed Authority relating to the implementation of a programmatic approach to capacity development (ISBA/27/A/11).
Available at: https://www.isa.org.jm/wp-content/uploads/2022/12/ISBA_27_A_11-2212177E.pdf, para. 3.

411 ISA. 2022. Capacity Development Strategy of the International Seabed Authority (ISBA/27/A/5). https://www.isa.org.jm/wp-content/uploads/2022/12/ISBA_27 A _5-2209799E.

df, Annex I, para. 44.
412 See ibid., paras 38-42.
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ISA has noted the need to keep its provision of capacity
development programmes under review. In particular, ISA has
committed to reviewing the needs of developing ISA Member
States at least every five years to ensure that its capacity
development programmes continue to be responsive to their
evolving needs.*'®

4.6.3 Consequences of the 2023 Agreement for the work
of the International Seabed Authority and opportunities for
cooperation and coordination

The work of ISA in relation to capacity-building has evolved
significantly in the past few years. The adoption of the
Capacity Development Strategy marks a major milestone
in this process. It will be remembered that this is one area
where a number of participants in the negotiation of the
2023 Agreement highlighted the work of ISA as a model for
developing a framework for capacity-building and technology
transfer (section 4.2 above). Overall, the objectives of the
Capacity Development Strategy would appear to align with
the objectives of the 2023 Agreement and it mirrors the key
principles and modalities included in Part V of the Agreement.

413 Ibid., para. 11.
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In particular, the Capacity Development Strategy is built on the
principle that “effective capacity development programmes
and activities must reflect an understanding of the recipients’
needs and priorities, as identified by those participants.”
This reflects the key ethos of Part V of the 2023 Agreement
that capacity-building and technology transfer should be
country-driven and responsive to the needs and priorities of
developing countries. Indeed, there may be lessons from the
experience of ISA in developing its Capacity Development
Strategy, which may inform the implementation of Part V of
the 2023 Agreement. For example, one important element of
the programmatic approach developed by ISA has been the
identification of national focal points, whose role is to both
act as a means of disseminating information about capacity-
building opportunities to relevant national actors but also to
feedback to ISA on national needs for technical assistance
and the potential partners for the delivery of capacity-building
initiatives.*'® This is a relatively new system, but it may offer
lessons for building effective lines of communication with
those actors who need to be involved in the design and
delivery of capacity-building initiatives.

414 ISA. 2022. Capacity Development Strategy of the International Seabed Authority (ISBA/27/A/5). https://www.isa.org.jm/wp-content/uploads/2022/12/ISBA_27 A _5-2209799E.

df, Annex I, para. 11.

415 ISA. 2020. Decision of the Assembly of the International Seabed Authority relating to the implementation of a programmatic approach to capacity development (ISBA/26/A/18).
Available at: https://www.isa.org.jm/wp-content/uploads/2022/06/ISBA_26_A_18-2017635E.pdf, para. 4 and Annex containing the Terms of Reference for national focal points.
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The challenge for both regimes is their effective delivery. In
this respect, a synergistic implementation is most likely to
enhance effectiveness. It must be recognized that the 2023
Agreement does not impose obligations on ISA directly.
However, there are clearly opportunities for ISA to become a
platform for the delivery of the objectives of Part V of the 2023
Agreement. ISA has identified the advantages of developing
strategic partnerships to deliver capacity development
programmes effectively.#'® Once the 2023 Agreement enters
into force and the institutional arrangements are put into

place, the COP and the Capacity-Building and Transfer of

Marine Technology Committee should become key partners
for this purpose. ISA may even become a formal partner in

the delivery of capacity-building initiatives under Part V of

the 2023 Agreement. The options for joint projects delivered
between ISA and the institutions to be established under the

2023 Agreement will be considered in section 5 below.
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416 ISA. 2022. Capacity Development Strategy of the International Seabed
Authority (ISBA/27/A/5). https://www.isa.org.jm/wp-content/uploads/2022/12/

ISBA 27 A 5-2209799E.pdf, Annex I, para. 17.

The ISA Capacity
Development Strategy

KEY RESULT AREA 1: eénsturing )
that capacity development -l
programmes and activities :
are meaningful, tangible,

efficient, effective and targe

at the needs of developin

States as identified by ther

KEY RESULT AREA 2:
establishing and furthering
strategic partnerships'in
support of capacity

KEY RESULT AREA 3: t
strengthening institutional =
capacities through ;
technology transfer and
technical assistance

|
KEY RESULT AREA 4.'
advancing women’s
empowerment and
leadership in deep
sea-related disciplines
through targeted capacity
development activities

KEY RESULT AREA 5: |. :

. p e
improving deep-sea litéracy *; o
through better awarengsf E . o
and understanding of the r
legal regime of the Area aM .--'-'1 :
the role and mandate of ISA ~ .

ONL G 1ewal] v 'VYNOI '€ ‘498 T 'VSI 'L :so1oyd

i 4

A reoccurring theme that arises in the analysis of the
implications of the 2023 Agreement for the work of ISA is
the need for strong interaction between ISA and the treaty
bodies to be established under the 2023 Agreement. This
need is reflected directly in the 2023 Agreement, which
identifies the promotion of “cooperation and coordination
with and among relevant legal instruments and frameworks
and relevant global, regional, subregional and sectoral
bodies” as one of the functions of the COP#'” The Agreement
leaves open the nature of the arrangements to be made in
furtherance of this mandate, simply referring to “appropriate
processes.”

Article 169 of UNCLOS also provides for the Secretary-
General of ISAto make arrangements, with the approval of the
Council, for consultation and cooperation with international
and non-governmental organizations recognized by the
United Nations Economic and Social Council. On this basis,
ISA has admitted 32 intergovernmental organizations as
observers to its meetings.*'® It has also entered into formal
agreements or memorandums of understanding with nine
of these institutions.#”® The Strategic Plan also includes a
goal to “establish and strengthen strategic alliances and
partnerships with relevant subregional, regional and global
organizations with a view to more effective cooperation in
the conservation and sustainable use of ocean resources,
consistent with UNCLOS and international law [...].”*2 When
it enters into force, the 2023 Agreement will be a part of
the relevant international legal framework for achieving
this strategic goal, and it will arguably be a key priority for
developing alliances and partnerships.

The question becomes how to achieve this objective.
There will, of course, be opportunities to contribute to ad
hoc consultations undertaken under the various parts
of the Agreement, as discussed above. This section will
consider how the two regimes can build a more systematic
relationship in which they regularly share information and
exchange views concerning the achievement of their mutual
objectives. Several modalities for such an arrangement
present themselves, as discussed below.

417 2023 Agreement, article 47(6)(c).
4718 ISA. Observers. Available at: https://www.isa.org.jm/observers.

419 ISA. Legal documents. Available at: https:/www.isa.org.jm/legal-documents.
Most recently, ISA has negotiated a memorandum of understanding with the
Food and Agriculture Organization of the United Nations, which was presented
to the Council for approval at its twenty-nineth session in 2024. ISA. 2024.
Memorandum of understanding between the Food and Agriculture Organization
of the United Nations and the International Seabed Authority: Note by the
Secretary-General (ISBA/29/C/2). Available at: https:/www.isa.org.jm/wp-
content/uploads/2024/02/2403026E.pdf.

4201SA.2018. Decision of the Assembly of the International Seabed Authority relating
to the strategic plan of the Authority for the period 2019-2023 (ISBA/24/A/10).
Available at: https://www.isa.org.jm/wp-content/uploads/2022/06/isba24
al0-en.pdf, Strategic Directions 1.2 and Strategic Direction 1.5: “strengthen
cooperation and coordination with other relevant international organisations and
stakeholders in order to promote mutual ‘reasonable regard” between activities
in the Area and other activities in the marine environment and to effectively
safeguard the legitimate interests of members of ISA and contractors.”
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UNCLOS.#?2 This approach would allow for the recognition of
the mandate of ISA under UNCLOS, reinforce the critical role of
ISA in the management of the Area and underline the need for
a special close cooperation between ISA and the institutional
arrangements to be established under the 2023 Agreement. It
would also be justified by the explicit requirement to ensure
consistency between the 2023 Agreement and UNCLOS.

5.1 Observer status

One option directly presented by the 2023 Agreement is
participation as an observer in the meetings of the COP and
other treaty bodies. To this end, article 48(2) provides that

“all meetings of the [COP] and its subsidiary bodies shall be
open to observers participating in accordance with the rules

) ) The treaty bodies under the 2023 Agreement may also be able
of procedure unless otherwise decided by the [COP].”

to participate as observers in the work of ISA. The rules of
procedure of the Assembly on this point refer to participation
by five different categories of observers: States, national
liberation movements, observers at the Third United Nations
Conference on the Law of the Sea, the United Nations, its
specialized agencies, the International Atomic Energy Agency
and other intergovernmental organizations invited by the
Assembly and non-governmental organizations, including
those which have demonstrated their interest in matters
under consideration by the Assembly.“® The question

Until the COP adopts its rules of procedures, its operation
shall be based on the rules of procedure of the IGC,*>" which,
as seen above, permits the participation of ISA in that
process. It is likely that this opportunity for participation by
observers, including intergovernmental organizations, will
be incorporated into the rules of procedure to be adopted by
the COP at its first session. The question is how those rules
should be drafted.

2023 Agreement,*?S it has been recognized that international
legal personality can be implied when it is necessary for an
entity to carry out its functions.*? It is usually the secretariat
that would represent an international organization as an
observer on the international stage. In that respect, the 2023
Agreement provides that it is the Secretariat that will “facilitate
cooperation and coordination, as appropriate, with the
secretariats of other relevant bodies."*? It would, therefore, be
appropriate for the Secretariat to apply for observer status at
ISA. In this context, it would be up to the ISA Assembly whether
to accept such a request. There are examples where the
secretariats of other multilateral environmental agreements
have been granted observer status at ISA. For example, at its
fifth session, the Assembly granted observer status to the CBD
Secretariat as an intergovernmental organization.“?® This may
provide a precedent for treating the secretariat of the 2023
Agreement similarly, although it may depend on the precise
character of the body performing these secretariat functions.

5.2 Administrative and contractual arrangements

A further opportunity to develop closer working relations
between ISA and the treaty bodies to be established under
the 2023 Agreement is the establishment of bespoke
administrative and contractual arrangements. Article 50(4)(d)
of the 2023 Agreement confers a power on the secretariat to
“facilitate cooperation and coordination, as appropriate, with
the secretariats of other relevant international bodies and,
in particular, enter into such administrative and contractual
arrangements as may be required for that purpose for the
effective discharge of its functions.”

This sort of arrangement is already familiar to ISA, which has
entered into memoranda of understanding with a number
of intergovernmental entities. Broadly speaking, these
arrangements follow a similar pattern, providing for exchange
of information and consultation on matters of common
interest with a view to promoting a better understanding*®®
or ensuring maximum coordination of the work and activities
of the relevant organizations.**® Some arrangements have

the memorandum of understanding between the OSPAR
Commission and ISA provides for the mutual encouragement
of marine scientific research and cooperation in the collection
of data, particularly with a view to the ongoing assessment
of deep water habitats and species in the sea areas of the
North-East Atlantic.#*" Importantly, the arrangements are
subject to data confidentiality, particularly in relation to
data submitted by ISA's contractors.**2 Another example
is provided by the recent MOU concluded between ISA and
the Food and Agriculture Organization of the United Nations
which specifically mentions the development of scientific
approaches for the sustainable management of activities
under each Party’s respective mandate in areas beyond
national jurisdiction as a key focus for cooperation.*

These arrangements may provide a model for the development
of similar arrangements with the Secretariat of the 2023
Agreement, which could be adapted to address the particular
shared objectives and mandates of the two regimes.

5.3 Other practical arrangements for cooperation

Beyond the options discussed above, a number of other
examples from the practice of international institutions
would seem to indicate opportunities for additional practical
arrangements to foster collaboration between different
regimes.

Firstly, it is possible for engagement between institutions
not only at the level of the secretariat but also between other
organs. In this respect, UNCLOS explicitly foresees that the
LTC “may, where appropriate, consult [..] any competent
organ of the United Nations, or its specialized agencies or any
international organizations with competence in the subject
matter of such consultation.”#* Looking at the practice of
other international institutions may provide some lessons for
such forms of inter-institutional cooperation.

In particular, other regimes have pursued cooperation between
scientific bodies in order to ensure better coordination of
scientific and technical data and activities. One example

One option is to simply treat ISA as an intergovernmental
organization that must apply for observer status. Alternatively,
it would be possible for the rules of procedure themselves to
identify ISA as an observer, thus obviating the need for it to
apply for observer status, as has been done, for example, in
the Rules of Procedure of the Meeting of States Parties to

421 2023 Agreement, article 47(4).
020. Rules of
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that arises in this context is whether the 2023 Agreement
establishes an intergovernmental organization that would fall
within the scope of these rules. In the past, the legal status
of secretariats of multilateral environmental agreements
has often been ambiguous.*?* While neither the COP nor the
Secretariat has been explicitly granted legal personality by the

423 ISA. 1994. Rules of Procedure of the Assembly of the International Seabed Authority (ISBA/A/6). Available at: htt VW. . / a-a-6_0.

pdf, Rule 82.
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more specific content, however, to reflect the particular

L o . from the Antarctic Treaty System is the organization of
objectives of the two institutions involved. For example, y sy 9

425 Article 50(3) simply provides that the Secretariat “shall enjoy legal capacity in the territory of the host State.” This is arguably different from international legal personality.

426 See ICJ. 1949. Reparation for Injuries Suffered in the Service of the United Nations Advisory Opinion. ICJ Reports 174. Available at: https://www.icj-cij.org/case/4, 178-179.

427 2023 Agreement, article 50(d). This can be contrasted with the function of the COP to “promote [...] cooperation and coordination [...]” (emphasis added).

428 ISA. 1999. Statement of the President on the Work of the Assembly at its Fifth Session (ISBA/5/A/14). Available at: https://www.isa.org.jm/wp-content/uploads/2022/06/isba-
S5a-14_1.pdf, para. 5.

429 See ISA. Memorandum of Understanding between the Intergovernmental Oceanographic Commission of UNESCO and the International Seabed Authority. Available at: https:/
Wwww.isa.org.jm/wp-content/uploads/2022/04/ISA-IOC-MOU.pdf, para. 1.

430 See IMO. 2016. Agreement of Cooperation between the International Maritime Organization (IMO) and the International Seabed Authority (ISA). Available at: https://www.isa.
org.jm/wp-content/uploads/2022/04/IMO.pdf, para. 1.

431 ISA. Memorandum of Understanding between the OSPAR Commission and the International Seabed Authority. Available at: https:/www.isa.org.jm/wp-content/uploads/2022/04,
MOU-OSPAR.pdf, paras 2-3.

432 Ibid., para. 7.

433 ISA. 2024. Memorandum of Understanding between the Food and Agriculture Organization of the United Nations and the International Seabed Authority (ISBA/29/C/2). Available
at: https://www.isa.org.jm/wp-content/uploads/2024/02/2403026E.pdf, Annex.

434 UNCLOS, article 163(13).
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joint meetings between the Scientific Committee of the
Commission on the Conservation of Antarctic Marine Living
Resources and the Committee on Environmental Protection
established under the Antarctic Treaty. These scientific
organs operate under two autonomous treaties, with a
distinct membership but with a clear overlap in geographical
application and objectives. A review of the joint arrangements
between these scientific bodies emphasized that they “were
valuable in enhancing the working relationship between the
two bodies and inidentifying opportunities for cooperation.”+*
In a similar vein, it may be possible, when appropriate, for the
organization of joint meetings of the LTC and the STB or other
relevant treaty bodies under the 2023 Agreement as a means
for enhancing synergies between ISA and the objectives of
the 2023 Agreement.

It is also possible for cooperation to take the form of longer-
term collaborative arrangements between institutions. In
the field of international environmental law, it is common for
bodies established under different treaties to agree upon a
joint programme of work in order to further their common
objectives. One example is the Joint Work Programme
between the Convention on International Trade in Endangered
Species and the Convention on Migratory Species.**¢ This five-

year work programme identifies a series of specific actions
to be taken in cooperation between the relevant bodies,
with agreed time frames and clear lines of responsibility
for taking the actions forward. The development of such a
work programme may be initiated by the secretariats of the
institutions, but given the policy and financial consequences,
it must be endorsed by the parties. This form of cooperation
may be particularly pertinent to the more operational aspects
of the 2023 Agreement, such as capacity-building and
technology transfer, in which joint or harmonized activities
could effectively contribute to the objectives of Part V
of the Agreement, as well as the objectives of ISA. This
sort of coordination may also lead to the establishment
of formal joint projects, such as those capacity-building
programmes carried out jointly by the IMO and the United
Nations Development Programme relating to ballast water*¥”
or shipping emissions.*® Building on this example, it would
be possible for particular capacity-building activities under
the 2023 Agreement to be delegated to ISA, under terms of
reference agreed with the COP and the Capacity-Building and
Transfer of Marine Technology Committee, and potentially
with financing from the special fund or the Global Environment
Facility Trust Fund to be established in accordance with
article 52 of the 2023 Agreement.

435 CCAMLR. 2017. Second Performance Review of the Commission on the Conservation of Antarctic Marine Living Resources, Final Report of the Panel. Available at: https:/www.
ccamlr.org/en/document/publications/second-performance-review-ccamlr-%E2%80%93-final-report-panel, para. 10(iii).

436 Convention on the Conservation of Migratory Species of Wild Animals. 2021. 52nd Meeting of the Standing Committee. CMS-CITES Joint Work Programme (UNEP/CMS/

StC52/Doc.17). Available at: https://www.cms.int/sites/default/files

/document/cms_stc52 doc.17_cms-cites-joint-pow_e_0.pdf.

437 GloBallast. The GloBallast Partnerships Project 2007-2017. Available at: https://archive.iwlearn.net/globallast.imo.org t};e globallast-partnerships-project-2007-2016/index.html.

438 GloMEEP. Homepage. Available at: https:/glomeep.imo.org.

While the adoption of the 2023 Agreement undoubtedly
represents a further development in the international legal
framework for the conservation and sustainable development
of marine biological diversity in ABNJ, the success of the 2023
Agreement will depend both upon a critical mass of States
consenting to be bound by the 2023 Agreement, as well as
the steps taken by the parties to give effect to the Agreement.
There are many aspects of the framework under the 2023
Agreement that require further elaboration through COP
decisions, standards or guidance. There are also key provisions
that remain ambiguous and call for further clarification if they
are to be implemented consistently and effectively. Section
3 of this report has highlighted a number of such questions
of interpretation which will be relevant for understanding the
implications of the 2023 Agreement for the work of ISA. The
report has emphasized the need to ensure that COP decisions
are taken in line with the need to ensure consistency with
UNCLOS and not to undermine other instruments, frameworks
and bodies. The need to avoid duplication was stressed by many
delegations through the negotiation of the 2023 Agreement,
and it should also inform its implementation.

Itis clear from the analysis carried out in this report that ISA will
have an indispensable role in contributing to the objectives of
the 2023 Agreement. As the global body directly established by
UNCLOS to manage and control activities in the Area, including
ensuring the effective protection of the marine environment,
the involvement of ISA will be critical to promoting the general
objective of the conservation and sustainable use of marine
biodiversity of ABNJ, as well as the specific objectives of
each substantive part of the 2023 Agreement. Section 4 of
this report has identified the significant progress that has
already been made under the auspices of ISA in developing
the legal framework for the conservation and sustainable use
of marine biological diversity in the context of activities in the
Area. In particular, ISA has made major contributions to the
development of scientific knowledge of marine biodiversity in
the Area. In doing so, it has made strides in developing capacity
and technology transfer to developing countries. ISA is also
in the process of developing the regulatory framework for
activities in the Area, which includes both EIA and the provision
for ABMT. The existing work of ISA thus overlaps with all four
substantive parts of the 2023 Agreement.

As a result, important questions arise as to how the actions
taken by ISA will interact with the new legal framework to be
established under the 2023 Agreement. First and foremost, it
is clear that the 2023 Agreement does not alter the mandate of
ISA. To the contrary, the inclusion in the 2023 Agreement of a
requirement for consistency with UNCLOS underlines that ISA
can continue to exercise its responsibilities in overseeing the
conduct of activities in the Area under Part XI of UNCLOS and
the 1994 Agreement. Nevertheless, the overlap between the
work of ISA and the provisions of the 2023 Agreement does
call for a clear understanding of whether ISA Members may
have additional responsibilities in relation to activities in the
Area if they decide to become a party to the 2023 Agreement,
particularly in relation to parts Il, Ill and IV of the Agreement.
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There is a need for greater clarity over these provisions and
how they may interact with Part XI of UNCLOS.

Thisreportis afirst stepinidentifying the key overlaps between the
work of ISA and the 2023 Agreement, as well as issues that require
further clarification. However, much will depend on how these
two regimes interact in practice. There will be implications arising
for the work of ISA, which will have to engage with the processes
and treaty bodies established under the 2023 Agreement in
order to ensure that its mandate is respected. As a result, the
entry into force of the 2023 Agreement will undoubtedly create
more responsibilities for the ISA Secretary-General, particularly in
ensuring that the views of ISA are reflected in consultations and
reviews carried out under various parts of the 2023 Agreement.
ISA may also need to reflect upon its internal procedures to
facilitate such engagement, ensuring communication with key
organs and stakeholders. The desirability for ISA to engage with
the new processes and frameworks established under the 2023
Agreement could be explicitly recognized in the next ISA Strategic
Plan. This is to ensure that ISA is working towards the overall
objectives of the 2023 Agreement and particularly promoting the
conservation and sustainable development of marine biodiversity
in ABNJ coherently and cooperatively while also ensuring that it
continues to deliver on its mandate according to the priorities of
its Member States.

The success of the 2023 Agreement will also depend on how
the treaty bodies to be established by the 2023 Agreement
coordinate with ISA and other relevant institutions in order to
ensure that they respect the principle of consistency and the
principle of not undermining enshrined in article 5 of the 2023
Agreement. On one level, good working relationships between
the ISA Secretariat and the Secretariat to be established under
the 2023 Agreement will be important for ensuring effective
communication and promoting coordination between the two
regimes. One possible tool to promote this objective is the
development of a memorandum of understanding between
ISA and the secretariat of the 2023 Agreement, as considered
in section 5 of this report. However, there will also have to
be diplomatic engagement on the part of States in order to
reach a clear understanding of how the mandates of ISA and
the institutions to be established under the 2023 Agreement
interact, particularly in relation to clarifying the significant
ambiguities identified in this report. In this respect, those ISA
Members who become parties to the 2023 Agreement have an
opportunity to promote coordinated and coherent interaction
between the 2023 Agreement and the Part Xl regime by actively
participating in these processes and encouraging the mutual
supportiveness of the applicable instruments. Of course, it
cannot be assumed that all ISA Members will become parties
to the 2023 Agreement. The differences in membership may
lead to some challenges to coordination where different
priorities are identified by the respective institutions. Ultimately,
the degree to which the 2023 Agreement can overcome
fragmentation will depend upon the diplomatic efforts of
States and their ability to agree on a coordinated response to
common challenges to the conservation and sustainable use
of the marine biodiversity of ABNJ.



Group of Experts established to assist the Secretary-General in preparing a report on the contribution
of ISA to the implementation of the 2023 Agreement under UNCLOS

Mrs. Gemma ANDREONE
Director, Institute of International Legal Studies, Italy

Professor Dr. Gemma Andreone is currently acting Director of the Institute of International Legal Studies of
the National Research Council of Italy, where she holds the position of Research Director of International
Law. She is Editor in chief of the Maritime Safety and Security Law Journal and member of the Scientific
Council of Indemer (Principauté de Monaco). She is legal adviser and solicitor at the Bar of Rome (Italy) and
consultant for the Italian Ministry for Enterprises and Made in Italy and for the Italian Ministry for foreign
affairs and international cooperation. As member of the Italian delegation, she participated in the BBNJ
negotiations from August 2019 to March 2023. To date, she has been coordinator, principal investigator
and member of a number of national and international scientific projects and training activities (among
others ITLOS Nippon Foundation Training Program, the National Future Biodiversity Center — PNRR,
Bluemed CSA,). From 2001 to 2013 she held the position of Professor of International Law and Human
rights Law at the University of Naples L'Orientale. Gemma is author of books, articles and papers on the
Law of the Sea and Mediterranean Sea governance.

Ms. Azela ARUMPAC-MARTE
Legal Adviser, Permanent Mission of the Philippines to the United Nations and The International Seabed Authority

Azela Arumpac-Marte is First Secretary and Legal Adviser at the Permanent Mission of the Philippines
to the United Nations in New York. She is currently the Legal Adviser and Sixth Committee expert of
the Permanent Mission of the Philippines to the United Nations in New York. She was previously Acting
Executive Director of the Office of Treaties and Legal Affairs, and prior to that the head of its Treaties
Division, at the Philippines’ Department of Foreign Affairs.

Ms. Asha CHALLENGER
Legal Adviser, Permanent Mission of Antigua and Barbuda to the United Nations
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H.E. Ms. Angella COMFORT
Permanent Representative of Jamaica to The International Seabed Authority

Ambassador Angella Comfort is the Permanent Representative of Jamaica to the International Seabed
Authority, and the Under-Secretary for the Multilateral Affairs Division in the Ministry of Foreign Affairs and
Foreign Trade, Kingston, Jamaica

She holds an MSc in Economics from Birkbeck College, University of London and BA in Social Sciences
from the University of Westminster, London. She acquired professional post graduate studies-Diplomas in
General Management and Project Management from the Management Institute for National Development
(MIND), Kingston, Jamaica.

As a current member of the Board of Directors of the Maritime Authority of Jamaica, she is committed to
ensuring high standards of corporate governance in maritime matters. She served as High Commissioner
of Jamaica to the Republic of South Africa and Non-resident High Commissioner to the Republics of
Namibia, Kenya, Botswana, Tanzania, Mozambique, Zimbabwe and Mauritius, and as a Member of the
Board of Directors of the Pan African Institute — University of Johannesburg.

She has directed policy departments in the Ministry of Foreign Affairs and Foreign Trade, including the
International Organizations Department, and manages the Multilateral Affairs Division, covering Jamaica's
involvement and interests within the United Nations and international economic affairs. As the Deputy
Permanent Representative of Jamaica to the UN in NY, she covered Sixth Committee legal issues,
including UNCLOS and BBNJ, and Fifth Committee administrative and budgetary work. She also acted as
Permanent Representative of Jamaica to the United Nations and Chairman of the Group of Latin American
and Caribbean Countries (GRULAC).

She represents Jamaica at various UN High-level Meetings, was a member of Jamaica'’s delegation during
its tenure and past Presidency of the UN Security Council, membership of ECOSOC and Chairmanship
of the G77 and China, and was elected to a number of UN committees. She was Minister Counsellor at
the Jamaican High Commission in London and was integrally involved in the work of the International
Maritime Organization, covering international maritime safety, the protection of the marine environment
and international shipping. Her active contribution to the work of the IMO, included her appointment as a
representative of the Governing Body at IMO Staff Pension Board Meetings.

Mr. Alan EVANS
Head of Policy Unit, National Oceanography Center, United Kingdom

Alan Evans is Head of Marine Policy at the National Oceanography Centre, UK. With 25 years’ experience
in science and technology research, he uses knowledge generated through marine scientific research to
engage with decision makers and at international forum to support the development and delivery of ocean
governance frameworks.

Alan has a long-standing working relationship with the ISA, directly contributing to ISA Technical Studies
reports as well as supporting ISA Capacity Development initiatives. He also provides a conduit to other NOC
experts that can contribute to the mandate of the ISA.

As the only non-Government member of the UK Delegation at the BBNJ Treaty negotiations, Alan provided
technical support and advice relating to the four substantive Parts and was the UK representative negotiating
Part V on Capacity-Building and the Transfer of Marine Technology at IGC 5. Since the adoption of the
Treaty text Alan continues to support the work of the UK Government in preparation to ratify the Agreement.



Mr. Elie JARMACHE
Law of the Sea Expert, Former member of the Legal and Technical Commission of the International Seabed
Authority, France

Mr. Elie Jarmache was in charge of Law of the Sea items at the Secretariat General de la mer of France from
2005 to 2018, including continental shelf, deep sea, marine scientific research and the implementation of
the EU integrated maritime policy. He had in charge the leading of the French delegation to the CLCS in
New York (2006-2018). He has chaired the Advisory body of experts on the LoS (ABE-LOS) dealing with
MSR in IOC/UNESCO (2001-2009). He was a member of the Legal and Technical Commission (LTC) of
the ISA from 2012 to 2022. Author of publications on the LoS as well as teaching at the French Institut of
Political Studies in Paris. Member of the Scientific Committee of INDEMER in Monaco.

Mr. Bartosz JASINSKI
Expert, Team for Oceanic Research, Department of Geological Supervision and Raw Materials Policy, Ministry of
Climate and Environment, Poland

Bartosz Jasinski — geographer and climatologist by education, currently working on a PhD researching
climate changes in the Sudeten Mountains. An employee of the Polish government administration for 8
years, for over 5 years dealing with deep-sea mining in the Area, especially legal regulations and exploration
research of the ocean floor. From 2022, head of the delegation to the ISA and Polish chief negotiator
of exploitation regulations in the Area. Author of the several speeches on Polish activity in the Area at
national conferences.

Ms. Khalilah HACKMAN
Minister Counsellor, Permanent Mission of Ghana to the United Nations

A Ghanaian Lawyer and Diplomat with a combined working experience of 20 years in the private and public
sectors. She has contributed in several roles to advancing Ghana's foreign policy objectives at national
and international levels. Presently, she is the Deputy Director, Legal and Treaties Bureau of the Ministry of
Foreign Affairs and Regional Integration. Until February, 2024, she was the Legal Adviser to the Permanent
Mission of Ghana to the United Nations and a member of Ghana’s delegation to the United Nations Security
Council from 2022 to 2023. In 20218, she was an Advisor on African Peacebuilding and Sustaining Peace
to the President of the73rd Session of the United Nations General Assembly.

Khalilah possesses a rich experience of multilateral diplomacy, public international law and international
relations having been involved in various inter-governmental processes and multilateral negotiations.
Between 2020 and 2023, she provided strategic leadership as the Coordinator of the 47 African Member
States of the International Seabed Authority (ISA) and was instrumental in amplifying the voice of Africa in
ocean policy and governance. She represented her country at expert level on the Council of the International
Seabed Authority and has been instrumental in efforts towards the development of the Deep seabed
Mining Code. She was also a member of Ghana's delegation to the intergovernmental conferences on the
newly adopted High Seas Treaty (BBNJ) and is a member of the Group of Experts established to assist the
Secretary-General of the ISA in preparing a report on the contribution of the ISA to the implementation of
the 2023 Agreement under UNCLOS.
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H.E. Mr. Michael KANU
Permanent Representative of Sierra Leone to the United Nations and The International Seabed Authority

Michael Imran Kanu (SJD), newly appointed Permanent Representative of the Republic of Sierra Leone
to the United Nations in New York, will also concurrently serve as the Ambassador Extraordinary and
Plenipotentiary of Sierra Leone to Argentina, Cuba, Mexico, Uruguay, Venezuela, as well as Permanent
Representative of Sierra Leone to the International Seabed Authority in Kingston, Jamaica. He is a Member
of the Legal and Technical Commission of the International Seabed Authority (2023-2027), and Co-chair of
the Review Mechanism of the International Criminal Court and the Rome Statute system.

Dr. Kanu served as Ambassador and Deputy Permanent Representative (Legal Affairs) at the Permanent
Mission of the Republic of Sierra Leone to the United Nations in New York (2018-2023). A legal practitioner
in Sierra Leone, he previously served as Managing Partner of Kanu & Associates law firm, Prosecutor at the
Anti-Corruption Commission of the Republic of Sierra Leone, and Secretary of the General Legal Council,
Republic of Sierra Leone.

Dr. Kanu holds a Doctoral of Juridical Science degree in International Business Law (SJD), Central European
University; Master of Laws in International Business Law (LL.M), Central European University; Degree of
Utter Barrister (B.L), Sierra Leone Law School; and Bachelor of Laws with Honours (LL.B), Fourah Bay
College, University of Sierra Leone. He is a United Nations International Law Fellow and recently appointed
Visiting Senior Fellow in Practice, the Law School of the London School of Economics and Political Science.

Mrs. Youna LYONS
Marine Policy Expert, Advisory Committee on the Protection of the Sea

Dr Youna LBL LYONS is a marine policy analyst, trained in international law and oceanography in Australia,
France, and the USA, with 30 years of professional experience. She specialises in technical issues of global
and regional marine environmental governance, at the interface of international law and marine sciences,
with a particular focus on Southeast Asia, the Northeast Atlantic and areas beyond national jurisdiction.
Particular topics of on-going focus include ocean climate interventions, including marine geoengineering
and carbon capture and storage activities as well as offshore wind developments and, more generally,
the role of international law in science-based policy making. As a trustee and Chair of the Advisory
Committee on Protection of the Sea (ACOPS), Youna participates in law-making developments in relevant
intergovernmental bodies. She is also a Senior Global Fellow with NUS Centre for International Law in
Singapore and co-coordinating author of the governance section of the World Ocean Assessment lIl.

H.E. Mrs. Fernanda MILLICAY
Minister, Argentina MFA; former Permanent Representative of Argentina to the International Maritime Organization

Fernanda Millicay is a career diplomat of Argentina. She began her career at the Legal office of the MFA of
Argentina, but also worked at the Multilateral Economic Negotiations and Antarctica Departments, where
she specialized in law of the sea, fisheries subsidies, Antarctica and other related issues.

She was awarded the 18th Hamilton Shirley Amerasinghe Memorial Fellowship on the Law of the Sea,
and her work “A legal regime for the biodiversity of the Area” was published in 2007. Between 2008
and 2015, she was legal adviser at the Permanent Mission of Argentina to the United Nations, covering
general international law, ICC, law of the sea and fisheries. In 2011, she represented the G77 and China at
UN law of the sea negotiations, including BBNJ, during Argentina’s chairmanship of the Group. In 2013-
2014, she was legal adviser to the delegation of Argentina to the Security Council. She was Co-Chair of
the UN Regular Process for Global Reporting and Assessment of the State of the Marine Environment,
including Socio-economic Aspects from 2013 to 2015. Between 2016 and 2019, she was Director of
Argentina’s National Antarctic Program. Since 2020, she is Permanent Representative of Argentina to the
International Maritime Organization.



Mrs. Noorah MOHAMMED ALGETHAMI
General Manager of International Treaties, Saudi Arabia and Member of the Legal and Technical Commission of
the International Seabed Authority, Saudi Arabia

My education and career have allowed me to gain a strong understanding and experience in various fields
of law, with a specialty in international Law, environmental Law, and international treaties, and | have
developed over time a skill of legal research and writings. | am looking for a position that will combine my
career background, studies, and passion. Since learning and new challenges never stop, | am confident
that taking new opportunities is building a wall of success brick by brick.

Mr. Kentaro NISHIMOTO
Associate Professor of International Law, School of Law, Tohoku University, Japan

Kentaro NISHIMOTO is Professor of International Law at the Graduate School of Law, Tohoku University
and Arctic Observation Center, National Institute of Polar Research. At Tohoku University, he is the vice-
director of the Center for International Law and Policy. He obtained his PhD in Law in 2011 from the
University of Tokyo with the thesis “Territoriality and Functionality in the Historical Evolution of the Law
of the Sea.” His research has focused on the international law of the sea, including issues such as the
history of the law of the sea, sustainable development of ocean resources, and the settlement of maritime
disputes. His ongoing research primarily focuses on the BBNJ Agreement, protection of the marine
environment, and legal aspects of Arctic ocean governance. He has advised the government of Japan in
various capacities, including as an advisor to the Japanese delegation to the BBNJ Preparatory Committee
and BBNJ Intergovernmental Conference and as a member of the Subcommittee on the Environmental
Impact Assessment for Wind Power Generation of the Central Environmental Council.

Prof. S. SHANTHAKUMAR
Director, Gujarat National Law University, India

Prof. Rudiger WOLFRUM
Former Judge, International Tribunal for the Law of the Sea, Germany

Born 13 December 1941 in Berlin, Professor for national public law and international public law at the
law faculties of the Universities of Mainz (1982), Kiel (1982-1993) and Heidelberg (1993-2012); Director
at the Max Planck Institute for National Public Law and International Law, Heidelberg (1993-2012); 2013-
2020 Managing Director of the Max Planck Foundation for International Peace and the Rule of Law. Vice-
President of the German Research Foundation (1996-2002); Vice-President of the Max- Planck-Society
for the Advancement of Sciences (2002-2006); Membre de I'Institut de Droit International (since 2007);
Manley O. Hudson.

Judge at the International Tribunal for the Law of the Sea (1996 - 2017); re-elected in May 1999 and in June
2008; Vice-President (1996-1999), President (2005-2008); Member of the International Environmental
Board of Arbitration, The Hague (since 2001); Member of the Arbitration Panel on Antarctica (since 2017);
Medal, American Society of International Law, 2020.
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Mr. ZHANG Dan
Research Associate, Law of the Sea Division, China Institute for Marine Affairs,
Ministry of Natural Resources, China

Mr. Zhang Dan is Research Associate of China Institute for Marine Affairs (CIMA), Ministry of Natural
Resources of China (MNR). He received his Master of Law degree from University of International Relations
of China in 2008. He was a Visiting Scholar at University of Maine School of Law from 2012 to 2013. He is
expertonissues of law of the sea and has been long engaged in the research on legal matters and legislation
on deep seabed mining. He has presided and undertaken over 40 research projects and published dozens
of papers and articles. His experiences in legal work include advisor of the Chinese delegation to the
informal consultations on draft UNGA resolutions on oceans and the law of the sea (2009-2011), advisor
of the Chinese delegation to the Meeting of States Parties to the UNCLOS (2010-2011, 2013), advisor of
the Chinese delegation to the UN Open-ended Informal Consultative Process on Oceans and the Law of
the Sea (2010-2011, 2013), and advisor of the Chinese delegation to the International Seabed Authority
sessions (2015, 2018-2019, 2022-2024).

Ms. Yulia Y. ZHUZHGINOVA
Third Secretary, Legal Department, Ministry of Foreign Affairs of the Russian Federation, Russia

Matters of professional interest include Law of the sea issues; shipping in different maritime zones;
implementation of UNCLOS with particular focus on the continental shelf, the Area, rights and obligations
of coastal and third States; specific legal regimes of protection, conservation and sustainable use of
marine living resources; legal implications of the sea-level rise.

Experience as a Member of the delegation of the Russian Federation at the multi- and bilateral consultations
on the law of the sea and polar regions issues, as well as at meetings of international intergovernmental
organizations and diplomatic conferences: Antarctic Treaty Consultative Meeting; Commission for the
Conservation of Antarctic Marine Living Resources; Conference of the Parties to the Agreement to Prevent
Unregulated High Seas Fisheries in the Central Arctic Ocean; International Seabed Authority.

James HARRISON

James Harrison is Professor of Environmental Law at the University of Edinburgh in the United Kingdom.
James has broad research interests across environmental law, but with a particular focus on marine
environmental protection and the wider law of the sea. He has written extensively on these topics,
including on international and domestic fisheries law, the regulation of shipping and dumping, and the
legal framework for deep seabed mining. His research outputs include journal articles, book chapters, and
two monographs: Making the Law of the Sea: A Study in the Development of International Law (Cambridge
University Press, 2011) and Saving the Oceans through Law: The International Legal Framework for the
Protection of the Marine Environment (Oxford University Press, 2017). Alongside his academic work,
James has acted as a legal adviser, consultant, or trainer for a number of governments, inter-governmental
organizations and non-governmental organizations. He holds a PhD (2008) and a LLM (2003) from the
University of Edinburgh and a LLB (2001) from the University of East Anglia.
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Comparative chronology of ISA key milestones and the 2023 Agreement negotiation process
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negotiations of the 2023 Agreement

Statements of delegations during the negotiations of the 2023 Agreement
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ISA Action Plan in support of the UN Decade of Ocean Science for Sustainable Development

Clarion Clipperton Zone, showing Areas of Particular Environmental Interest

Relationship between the International Seabed Authority and the International Maritime Organization
Environmental Impact Assessment Procedures under ISA

The International Seabed Authority Partnership Fund
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Figures from the ISA Capacity Development Programmes

The ISA Capacity Development Strategy

Memoranda of Understanding established by ISA
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