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· Starting point – text ALT. Regulation 48bis Test mining
· Proposed changes – track changes
· Box – explanation of the proposal

1. Subject to this Regulation, an applicant shall conduct a ‘test mining’ project prior to submitting an application for a Plan of Work for Exploitation. Information gathered through ‘test -mining’ projects shall be compiled in a ‘test mining’ report in accordance with Annex IV, be in accordance with and/or taking into account the relevant Standard and take into account the relevant or Guideline and shall inform on the Environmental Plans pursuant to Regulation 11.
	Explanation of the proposal

· ‘Test mining’ should be mandatory, because most delegations consider ‘test mining’ as an essential data source for the environmental impact assessment and the environmental impact statement. The interplay between ‘test mining’ and modelling might evolve, but there seems to be a permanent need for at least a minimum ‘test mining’.
· ‘Test mining’ should be conducted prior to the submission of a Plan of Work for exploitation, in order to inform the application file.
· ‘Test mining’ should be written with single quotation marks, since the concept is (partially) defined by UNCLOS.




2. ‘TThe purpose of test mining’ means an in situ testing of the integrated system of all relevant equipment (e.g. collector, raiser and release techniques) and process steps for an exploitation activities under such technical, spatial and temporal conditions which allows shall be to provide evidence by information gathered through test mining projects  to ensure that the proposed mining equipment is technically appropriate, and that the Marine Environment is effectively protected from harmful effects, including the cumulative effects, in accordance with Article 145 of the Convention and that the effects could be monitored. ‘Test mining’ should also be undertaken in order to optimize the integrated system with regard to its potential effects on the Marine Environment.
	Explanation of the proposal

· This para provides a definition for ‘test mining’, trying to define the characteristics of this concept and the aims of the concept. The aims encompass both the needs of the International Seabed Authority and of the Contractors. Discussion can be held on whether to migrate this definition to Schedule ‘Use of terms and scope’.
· As regards the in situ requirement. Although there are merits in ‘technology testing under artificial (scientific) conditions’ (such as the prevention of harmful effects on the Marine Environment), as proposed as an alternative by a delegation, we don’t see this alternative fully matching with the aims of ‘test mining’. The unpredictable nature of the Marine Environment cannot entirely be simulated ‘under artificial (scientific) conditions’.
· ‘Cumulative effects’ are explicitly mentioned as included in the harmful effects the Marine Environment should be protected from. The characteristic that ‘test mining’ should test ‘the integrated system of all relevant equipment’ goes in pair with this.
· ‘Test mining’ should not only provide information on the situation as is (technically appropriate, effective protection Marine Environment and effects are monitorable), but also contribute to the realization of the situation to be (optimization).




3. ‘Test mining’ projects requires an prior approval by the Authority and shall be carried out in accordance with the  rules, regulations and procedures for exploration and the recommendations for the guidance of contractors, relevant Standard and taking into account the relevant Guideline, in particular the assessment of possible environmental to ensure that the Marine Environment is effectively protected from harmful effects, including the cumulative effects, in accordance with Article 145 of the Convention impacts arising from the exploration for marine minerals in the Area.
	Explanation of the proposal

· ‘Test mining’ could potentially have negative effects to the Marine Environment. Thus, before ‘test mining’ is carried out, an approval by the Authority has to be granted, on the basis of a proper approval procedure.
· We think that prescribing the adoption of a proper approval procedure and other rules for ‘test mining’ in the exploitation Regulations is preferable. This because of the following arguments:
· As regards the principle position of ‘test mining’. Since ‘test mining’ is instrumental for the application for an exploitation contract, we think it is better placed within the exploitation Regulations;
· Moreover, from a practical perspective, we didn’t see a lot of appetite to change the Exploration Regulations in the near future.
· As regards the establishment of an intermediate phase, between the exploration and the exploration phase, we think this would make things more complex, without adding value in comparison to including a proper approval procedure in the exploitation regulations.
· In order to avoid that all details of the proper approval procedure need to be regulated now, the procedure could be determined by a Standard (which could be developed later, but prior to ‘test mining’).
· Two alternative options raised during discussions were:
· That the obligation to carry out ‘test mining’ is prescribed by the exploitation regulations (draft Regulation 48bis), but regulated in the exploration regulations, including relevant Standards and Guidelines;
· To establish an intermediary phase.
· Anyhow, the core prerequisite which is “to ensure that the Marine Environment is effectively protected from harmful effects, including cumulative effects, in accordance with Article 145 of the Convention” should be emphasized in draft Regulation 48bis.




4. ‘TA new test mining’ project does not have to be undertaken if the evidence pursuant to Paragraph 1 has been provided through other ‘test -mining’ projects by the applicant or in the context of another approved Plan of Work for eExploitation. In such a case, the applicant shall compile in its ‘test -mining’ report the information already available, explaining why this is sufficient evidence, and the Commission shall assess whether the evidence pursuant to Paragraph 1 has been demonstrated in its review of the application and report to the Council pursuant to Regulations 11-15.
	Explanation of the proposal

· ‘Test mining’ is instrumental to inform the environmental impact assessment. It is not a self-standing goal. In case the information to be collected by the ‘test mining’ is already provided for via another way, conducting ‘test mining’ seems to be purposeless.




5. After the approval of a Plan of Work, a validation monitoring system shall be established by the contractor, in line with the Environmental Management and Monitoring Plan, in order to monitor whether the requirements of the Plan of Work are complied with. In case of non-compliance, Regulation 52 will apply.
	Explanation of the proposal

· The ‘validation monitoring system’ intends to demonstrate that the equipment is apt to comply with all requirements of the Plan of Work, including all types of measures (preventive and mitigation) and/or objectives/thresholds prescribed by that Plan of Work. 
· In case of non-compliance, draft Regulation 52 shall apply.
· We need to discuss whether the potential reactions by the Authority in case of non-compliance are sufficient. Two aspects are important: 
· Which organ is in charge?
· what level of discretion is appropriate ?




6. The gains from mineral resources which have been collected during ‘test mining’ shall be paid to the Environmental Compensation Fund, as established by Regulation 54. 
	Explanation of the proposal

· This proposal aims to valorize the collected mineral resources as the ‘common heritage of mankind‘, in accordance with Article 136 UNCLOS. Since ‘test mining‘ is still entailing a lot of (environmental) risks in this phase, the proposal is to pay the gains to the Environmental Compensation Fund (draft Regulation 54).




75. If a material change has been determined in accordance with Regulation 25 and 57 (2), the relevant organ of the Authority shall consider and determine whether and on which aspects an additional ‘test mining’ project has to be undertaken in order to provide sufficient information pursuant to paragraph (2). In this case, paragraphs (1) and (3) apply.
	Explanation of the proposal

· No fundamental changes.




