TONGA OFFSHORE MINING LIMITED

25 May 2015
Mr Nii A Odunton
Secretary-General
International Seabed Authority
14-20 Port Royal Street
Kingston, Jamaica
Dear Mr Odunton
Re: Developing a Regulatory Framework for Mineral Exploitation in the Area – Report to Members
of the Authority and all Stakeholders
I refer to the foregoing document, which was issued for comment.
Please accept our apologies for late lodgement of TOML’s comments. An officer in our project office
read the submission instructions some time ago and was of the understanding that submissions
were due by 31 May, and not 15 May as clearly instructed.
TOML very much appreciates being invited to participate in the development of the regulatory
framework for exploitation and is keen to continue to play an active part.
Once again, please accept our apologies for any inconvenience.
Yours faithfully,

Paul Taumoepeau
Director
Tonga Offshore Mining Limited
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Submission
This submission is made by Tonga Offshore Mining Limited (TOML), which is a member of the Nautilus Minerals Group of
companies. TOML holds exploration rights to 75,000km2 of polymetallic nodules ground in the Clarion-Clipperton Zone (CCZ) under
a contract with the ISA, which was signed 11 January 2012. TOML is sponsored by the Kingdom of Tonga. TOML’s exploration
activities have been made known to the ISA through formal technical reporting, ongoing correspondence and through its physical
presence at the ISA’s annual meetings in Jamaica.
TOML’s response to the draft framework for the regulation of exploitation activities in the Area follow, commencing with general
comments.
Once again, TOML very much appreciates the opportunity to be involved as a member of the stakeholder in the development of a
exploitation regulatory framework.
Contact details for TOML are to be found in the footer of this submission. The primary contact for TOML is Mr Paul Taumoepeau,
toml@nautilusminerals.com.
Introductory Comment
The comments provided below should be read in the context of our view that the ISA should be mindful of existing legislation and
regulation that will already apply to activities in the AREA, particularly legislation used by sponsoring nations. Any legislative
framework should seek to avoid ambiguity in this regard and strive to implement a simple but practical mechanism that enables
development to take place in a cost effective and sustainable way.

General comment

Tonga Offshore Mining Limited

The Preamble will be critical. It must clearly outline the objectives of the regulations, and set the “hierarchy” of principles i.e. that the intent is to encourage the responsible development of the resources, for the benefit of mankind, whilst
looking to mitigate and if possible avoid serious environmental degradation; whilst applying the precautionary approach,
adaptive management and ecosystem management. This is fundamental to moving development forward. It is
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recognised from the outset that the CCZ and other areas of nodules within the AREA are vast regions, many times larger
than most countries that are signatories to UNCLOS, and that these regions are capable of sustaining both responsible
mineral production and areas of environmental protection. It is also recognised that withholding approval until all
knowledge is obtained is not practical or reasonable. It is not about absolute environmental protection, or about absolute
knowledge. It is also about being sensible in the determination of what constitutes serious environmental damage, in the
context of the scale of areas such as the CCZ.
General comment

Where possible the regulators should look to keep things simple, and avoid being overly prescriptive in the legislation and
regulations, when the problem is not clearly defined (and will not be until contractors collect all data and information and
formulate their plans). The best legislation provides guidance to the contractors - then the contractors bring possible
solutions to the regulator to discuss the best way forward. It is a concern that in many areas (especially around the
environment) the Authority is already headed down an overly prescriptive path (control of the process must remain with
the ISA and not be ceded to “expert committees”). The Authority would be better served by having its own small team of
technical people to manage much of these issues, rather than “committees”.

General comment

Rules will need to be the same for everyone. State controlled or owned entities might have trouble with some
requirements such as showing their financial and or technical competence, providing “cash bonds”, preparing audited
accounts, providing external environmental audits, and so on.

General comment

There are a number of references to “sound economic principles”, and making sure that parties do not undertake
“uneconomic practices”, when talking about the mine design, feasibility studies etc. But this is inconsistent with other
sections of the framework where the regulator seems to want to get heavily involved in the design and layout of the mine
(deciding which, what and when “Blocks” might be mined), which is highly likely to be detrimental to the contractors’
attempts to make the mine as economic as possible. As noted above, the best legislation provides guidance as to what is
wanted overall - prescriptive legislation commonly fails.

General comment

Reference is made to the US Deep Seabed Hard Minerals Resources Act in a number of instances as a “model” for some
issues. US mining legislation is among some of the world’s worst, and the US DSHMR Act has never actually been
used, so to quote it as an example of good legislation is misleading. The ISA should not be referencing a piece of
legislation that has never been used properly as “best practice Many small Pacific island and African countries have
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better legislation, which is actually used. These are the regulations recommended be referenced.
General comment

“Best practice” - is commonly referenced in the document. This is difficult to define - it is commonly different for different
groups (eg miners vs researchers, miners vs conservationists, researchers vs developers, etc). Suggest the legislation
tries to avoid reference to this if possible.

Pg 7 – Part IX

“Other minerals resource categories”? Unclear what this refers to.

Pg 8 – Part II

A plan of work for exploitation is almost certain to cover multiple exploitation areas within an existing contract for
exploration. Care needs to be made not to create an unnecessarily bureaucratic process and needlessly duplicate
studies and documents to describe highly similar areas. Concept of materiality described in Option 1 is an important one.

Part II - EIS

EIS: The need for “verification by an independent environmental consulting firm” is noted. This comes up a few times. It
is unsure what the regulator is trying to achieve here - is it to make sure these data are correct, (i.e. assays are accurate,
species identification is correct, DNA sequencing is correct, etc ) or is it saying that third party review of the work done is
required?? The ISA needs to be clearer here about what they want to achieve. It seems like there has been a lot of
representation form NGOs about third party verification, and making all data available (presumably so “interested groups
can review” - in this instance we caution such reviews, as in many instances the reviews will run the risk of drawing
(sometimes deliberately) the wrong or self-serving conclusions.
Companies are not against 3rd party reviews, but they need to have a proper objective (not a hidden agenda), and add
value. Similarly with making data available to the wider public – most people are not interested, just a small minority,
commonly with a separate agenda. If the Authority’s concern is around the quality of these data then it perhaps needs to
get more involved in the collection and supervision directly. Most companies use qualified people, registered laboratories
and expert consultants to do the work.

Part II – Social
impact assessment
and action plan

Tonga Offshore Mining Limited

Social Impact assessment/plan: The regulator must recognise that this plan needs to be more about recognising how the
mine interacts with “other users of the marine environment “ given the remoteness of the locations, and perhaps plans to
help build capacity “for the benefit of mankind” - recognising any commitments made here are effectively another form of
tax on the operator. So if financial rules result in high taxes/royalties, contractors will look to spend less on capacity

2nd floor Kupu House Fatafehi Road
Nuku’alofa Tonga South Pacific

PO Box 893 Nuku’alofa
Tonga South Pacific

pmt@nautilusminerals.com

T +676 21 733
F +676 21 734

BMS-TOM-COR-TEM-0000-001

building/training/research.

Part II – Financing
plan

Financing Plan: The ISA must exercise caution in trying to develop a “template”. Each contractor will likely have a
different plan in terms of how they hope or plan to finance their operation. State controlled bodies will be very different to
public companies. One size will not fit all.

Part II – Closure
plan

Closure plan: - the need for bonds will impact some contractors more than others. Rules will need to be the same for all.

Part II – Size and
location of
exploitation area
covered by the plan
of work

Size and location of exploitation area(s) covered by the plan of work: It is strongly recommended the regulator not get
involved in the “mine planning” to the level suggested here (some suggestion of the Authority determining the location
and order of mining blocks is unworkable). The Authority should provide guidance, and let contractors determine the
best sequencing, based on the need for sound economic decisions, within a framework of sensible and sustainable
environmental management.

Part II Public review of the
Environmental
impact statement
and Environmental
management plan
[and Social impact
assessment and
Closure plan]

Public review of EIS and Social Plans: These need timeframes/limits - and need to recognize who “affected parties” are,
more than “interested parties” - there is a big difference. Same for all reviews proposed ( timeframes and milestones are
needed so the review process is not used by some groups as a way of “locking” up project approvals, as is commonly
done in some countries on land).

Part II Independent
technical expert
working group(s) /

Independent technical expert working groups and sub-committees: Past experience (in the ISA and elsewhere) clearly
shows that any groups like this need clear terms of reference (TofR), and mandates that say what they do, by when and
what outputs they deliver and when. They also need strong managers/leaders to hold them accountable to their TofR.
The TofR have to be aligned with the objectives of the legislation and avoid instances where small groups of technical
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sub-committees

experts or vested interests highjack the process (as occurs commonly in legislation in some countries).

Part III – Duration
of contracts /
renewal

Term of licence: the term needs to relate directly to the size of the resource. 30+ years is what is needed to allow
sensible, sound economic recovery of product. It will also create major issues for public companies and private investors
if the licence has 10 year reviews and other conditions attached that could be seen as being points at which the licence
might be terminated for whatever reason. Investors need certainty (government entities will be less worried about this,
but it might concern some). Approving “stages” of exploitation will also create investor uncertainty, and be detrimental to
investors and development.

Part IV - Protection
and preservation of
the marine
environment

Protect and Preserve the Marine Environment: it needs to be clear that this is within the scope of primary objective of the
legislation, which is to recover the resources in a responsible way (i.e. it does not take precedence over mining). Mining
does impact the environment. The trick is to manage the impacts to a level that is reasonable.

Part IV –
Environmental
management

Environmental Management: - not sure what the reason is for “specialist independent audits”. Who will pay for this? It is
logical and practical that the Authority monitor this work directly.

Part IV –
Environmental
liability trust fund

Environmental Trust fund: It is strongly suggested that some of the taxes/royalties levied on the contractors is retained
as a sort of “sovereign wealth fund” , which can be used if the anticipated impacts are incorrect and an “environmental
liability gap” emerges (in theory this should have a small probability of ever happening, and it would make more sense for
all parties (including the Authority) to have a “fall back” plan) - it would seem at odds with the principles of the Authority to
have “all care and no responsibility” with regard to the benefits (economic) and any possible “gap”. Anti-mining groups
commonly use these funds as another form of tax on projects, making the development hurdle even higher. If there is
genuine concern about a gap then retain some of the proposed tax just in case.

Part V Confidentiality

Confidentiality: Commercial confidentially is accepted practice. We do not see the need to make all data public. Some
yes, but not all. People who suggest this commonly have a separate agenda - it is not about disclosure, but about other
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issues.
Executive
Summary page 3
paragraph 1

Why is no further work on a mining inspectorate and revenue management planned at this time? The details of how the
mining inspectorate would work are relevant to the implementation of exploitation regulations.

Suggested
Structure for
Exploitation
Regulations

The financial and payment terms mechanism needs to be mentioned somewhere in the suggested structure (eg in Part
III) even if the regulatory framework development does not consider the detail now.
Also the nature of the financial and payment terms will likely influence the structure of the regulations as regulating the
operators will reflect in part assurances that the projects are a) economically sustainable and b) fair resource rent is paid
This includes areas such as inspectorate and performance requirements.

Part II – Form of
Applications

It would be practical to have one plan of work for multiple areas, where those areas are proximal, unless each area
requires different work in the Contractor’s view. Providing the ISA with multiples of identical documents will unnecessarily
increase administrative overhead. In the case of the CCZ, the plan of work for each area is likely to be identical.

Part II – Financial &
technical
capabilities

There’s a lot of precedent for this – in nearly all mining-related regulation in the world. There’s an opportunity to include
definitive wording here.

Part II - Equity
interest in a joint
venture
arrangement

It would be a lost opportunity for the ISA not to operationalise the enterprise as part of the exploitation regulations,
particularly if the enterprise could administer the regulations.

Part II -

There are not so much a blueprints, but numerous examples of what a feasibility study should look like, that will be
applicable to the Area

Feasibility study
Part II -

Tonga Offshore Mining Limited

What are the, ‘other relevant internationally recognized standards’? Emphasis must be on simplicity. There is a risk with

2nd floor Kupu House Fatafehi Road
Nuku’alofa Tonga South Pacific

PO Box 893 Nuku’alofa
Tonga South Pacific

pmt@nautilusminerals.com

T +676 21 733
F +676 21 734

BMS-TOM-COR-TEM-0000-001

Environmental
management plan
(EMP)

this approach of introducing too much regulation, which is cumbersome for both the ISA & contractors. APEI’s play the
role of PRZ’s & IRZ’s as we understand it. In any event, it will not be possible to produce from 100% of the area, so could
PRZs & IRZs coincide with these areas?

Part II - Social
impact assessment
and action plan
(SIA)

This could also include social impact studies in respect of the sponsoring state.

Part II – Closure
plan

Restorative obligations – care needs to be taken with scope & objective. A valid exploitation contract, or similar, will need
to be in place so closure activities are undertaken under title – whatever those activities may be. An alternative would be
the contract enters a post-exploitation phase that focuses on these specific obligations only.

Part II - Size and
location of
exploitation area(s)
covered by the plan
of work
Part II – Fee for
applications

The contractor should be the one to decide which area is to be developed & should not be subject to external
environmental bias.

Part II - Public
review of the
Environmental
impact statement
and Environmental
management plan
[and Social impact
assessment and
Closure plan]

Suggest publishing these on the ISA website would suffice – nothing more than that should be needed.

Tonga Offshore Mining Limited

Fees should be no more than required to cover ISA costs.
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Part II Consideration and
approval of plans of
work for
exploitation by the
Council
Section 2, page 6
Part II

Preferred approach over sub-committees etc is a permanent section of the ISA that can administer the regulations on an
ongoing basis.

Section 2, page 6
Part II

Suggest addition of an Environmental monitoring plan.

Part III - Legal title
to minerals
Part III - Legal title
to minerals

Title to minerals should pass to the contractor at the point of extraction along with full control over marketing rights.

Part III - Legal title
to minerals

The intent seems clear that the Contractor will take financial risk associated with metals and ore markets thus ownership
of the minerals should rest with them.

Part III - Duration of
contracts / renewal

There are some points in here that would not engender investor comfort. Suggestion is grant the contract for all phases
and build a review mechanism into each phase. Contractors will be discouraged from investing if the approval process is
disjointed and risky. Draw on well established precedent here.

Part IV Responsibility and
liability
Part IV - Seabed
sustainability fund

Who would comprise the separate working group? These issues will need to be considered carefully and a determination
of what’s practical in terms of redress.

Tonga Offshore Mining Limited

The suggested structure does not include a baseline study. While it is assumed that this is included in the ‘environmental
impact statement’, it may be reasonable to include this as an additional point for clarity.

There should be no sanctions involving the product, but there should be sanctions for breaches, and these need to be
well defined.

This should be funded using collected royalties. Contractors should be left to manage their own social contribution. An
additional levy, of unknown amount, will add risk and cost, as is suggested already for the Environmental liability trust
fund.
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Section 2, page 7,
Part IV

A number of these elements (such as environmental management, adaptive management, restoration and rehabilitation,
etc.) would normally be included in the environmental management plan (or in the case of restoration, in the closure
plan), both of which are included in Part II. It is suggested that the structure be amended to remove any duplication.

Part V Confidentiality of
data and
information &
Procedures to
ensure
confidentiality

The reverse presumption should apply, that all data is confidential, unless demonstrated otherwise. A primary principal of
EITI is that it is voluntary.

Part V – Duty to
cooperate

In terms of verifying production for royalty purposes, do what terrestrial mines do.

Section 2, Page 7,
Part V

We would query how confidentiality will affect the data sharing arrangements between contractors.

Section 2, Page 7,
Part VI

Can the ISA please provide some guidance on the interaction between the regulations and the recommendations? It is
essential for contractors to understand whether the recommendations (in terms of procedures for baseline studies, etc)
are to be linked to the regulations, or if there is opportunity for contractors to suggest alternative methodologies (as part of
an EIS scoping document) for the ISA’s approval.

Section 2, Page 7,
Part VII

I’m not sure how enforcement, offences and penalties can be adequately described without the further work on a mining
inspectorate which is currently out of scope.

Part X – Review

Annual review is too frequent – suggest every 5 years to allow the regulations to work – if there’s a major flaw, it will need
fixing regardless of timeframe.

Part X – Review

It is likely that the commercially scaled industry will start with one or several first movers under these exploitation
regulations. They will then enter a period of demonstrating technical, economic and environmental sustainability. The first
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review period needs to give these first movers the time they need to demonstrate that exploitation can be done.
This first review period should also be reflected in the financial and payment terms mechanism (typically early start up are
given financial and legislative (e.g. one stop shop) incentives.
Table – Row 1,
page 11

Management plans are typically integrated into the EMP, not the EIS. The EIS would refer to management plans, but not
contain them. The EIS is a static set of measurements and commitments and the EMP is the vehicle to deliver those
commitments, which will change over time with the implementation of an adaptive management approach.

Table – Page 12 –
13

Suggest amending the EIS in order to confirm with existing best practice, wherein an EIS contains the baseline
environmental conditions, significant project effects and impacts, and management commitments that address each
identified impact. The EMP then provides the vehicle to achieve the management commitments, and includes more
procedural information.

Table – page 15
row 2

To define an average grade requirement would be to place a restriction on the contractor’s economic model and may be
unrealistic.

Table – page 15
row 2

The intent seems clear that the Contractor will take financial risk associated with metals and ore markets thus responding
to typically volatile market conditions should be up to them – notifying the resource owner’s representative (ISA) as they
go.

Table – Page 18
row 1

While this issue is still to be fleshed out, for the purposes of schedule and permitting clarity, it is recommended that the
process include a statutory period for public engagement, to allow contractors to understand the schedule risk associated
with this aspect of approval. This is quite common in terrestrial mining, i.e. through statutory instruments that prescribe a
4 week public review period and an 8 week period for compilation and assessment of stakeholder inputs/reviews. This
both allows stakeholders to have appropriate input, and provides contractors with a level of comfort in relation to schedule
risk.

Table – page 19
row 3

It is recommended that this process be formalised under the regulatory framework to give clarity to contractors regarding
schedule and process risk.
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Part IV – Table –
page 27 row 2

In relation to sediment Nautilus may be of assistance to the ISA in relation to the disposal of sediment on the seafloor.

Table – Page 31,
row 1

It is recommended that restoration and rehabilitation be addressed on a case by case basis, as the feasibility and
relevance of these processes (including the option of passive rehabilitation) will be dependent on the existing baseline
conditions, and will therefore may be best assessed on a case by case basis as part of the EIS and EMP.
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