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GSR Cover letter
	
  

To whom it may concern,
On 14 January 2013, the International Seabed Authority and Global Sea Mineral
Resources NV (GSR) signed a 15-year contract for prospecting and exploration for
polymetallic nodules. Under the contract, GSR has the exclusive rights for exploration for
polymetallic nodules over 76,728 square kilometers of the seabed in the eastern part of the
Clarion Clipperton Zone (CCZ) of the Central Pacific Ocean.
GSR, in collaboration with its partners, is currently evaluating the feasibility of "harvesting"
polymetallic nodules from the seabed of the CCZ in the Pacific Ocean. The nodules are
known to contain manganese, nickel, copper and cobalt, as well as other minerals such as
rare earths.
Deep sea harvesting (DSH) is an emerging marine activity that seeks to develop a set of
new mineral resources in a physically, ecologically, economically and legally complex
environment. As an emerging activity, deep sea harvesting enjoys the advantage of
learning from and applying the experience of established marine industries in order to try
to get it right the first time.
Getting it right is particularly important with regard to protecting the marine environment. In
this context, what GSR expects from this “report to members of the Authority and all
stakeholders”, is the beginning of a formal, structured dialogue with all stakeholders on
how to best and timely address the following three challenges posed by DSH:
1. Challenge one: How to manage ourselves.
The true environmental challenge is for us humans to manage ourselves. We should not
imagine that we can manage ecosystems or biodiversity. Although managing ecosystems
is a misnomer, the ecosystem approach to management is far better, and indicates the
direction we could fruitfully take. An ecosystem approach to management requires a very
long-term perspective, longer than most politicians and governments have; they generally
seem to think that they must respond to short-term demands regardless of their long-term
consequences. The World Business Council for Sustainable Development argues that
businesses, which, despite shareholder pressure, usually have to take both a long-term
and a short-term view in order to survive, may be particularly well suited to help bridge this
gap (Concerns for ecosystems match those for development. (2008) World Business
Council for Sustainable Development. Sustain No. 30:18-21).
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2. Challenge two: How to manage uncertainty.
There will always be so-called "scientific uncertainty", and this is to be applauded, or else
we risk finding ourselves back in mediaeval times of dogma and of unthinking,
unquestioning adherence to edicts from some dubious, self-appointed "authority," usually
backed by force, rather than supported by reason and empirical evidence. The
precautionary approach is finally, albeit still far too slowly, assisting us in freeing ourselves
from the straitjacket - and consequent environmental inaction - imposed by the laudable
caution with which good scientists always present their results and the conclusions
derived therefrom. What is not fully appreciated, and here scientists themselves, with their
endless curiosity to know more, and with never enough money to find out more, are also
somewhat at fault, is how much knowledge there already is about marine ecosystems and
biodiversity. Absence of certainty does not imply absence of knowledge. Where
business could be especially helpful is in translating its experience with the management
of risk and uncertainty in the commercial context to the environmental context. Risk has
been defined as statistical uncertainty or an event with a known probability. Uncertainty is
an event with unknown probability. Most environmental problems suffer from both. (See,
e.g., Corporate ecosystems services review: guidelines for identifying business risks and
opportunities arising from ecosystem change. (2008) C. Hason, J. Ranganathan, C.
Iceland, J. Finisdore. World Resources Institute, Washington DC.; The 4P approach to
dealing with scientific uncertainty. (1992) R. Costanza and L. Cornwell. Environment
34(9):12-20 and 42.)
3. Challenge three: How to manage the oceans.
The 1982 United Nations Law of the Sea Convention remains the single most powerful,
comprehensive, legally binding, international instrument governing all uses of the oceans
and requiring those uses to be undertaken subject to the overarching requirement (Article
192), with no exceptions or qualifications, to protect and preserve the marine
environment, which is a much broader and inclusive environmental concept than
"biological diversity." Implementing the Law of the Sea Convention should be a primary
objective of the world community. With regard to sustainable – defined as commercially
and environmentally responsible – uses of marine resources, the work of IMO for
shipping and of ISA for deep sea mining provide instructive examples on which to build for
other sectors, and also for their own continuing improvement.
Our response to this report has been drafted while keeping the above challenges in mind.
Last but not least, GSR affirms that we need to proceed cautiously, but swiftly, in order to
provide the world with this new source of minerals.
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Global population is set to grow by another 2 billion people by 2050, accompanied by
rapid urbanization. Furthermore, renewable energy forms the basis for a low-carbon
society. Numerous wind turbines, solar power stations and other facilities will need to be
constructed if a significant proportion of global electricity is to be produced sustainably.
Building these facilities will require vast amounts of metals and other raw materials. Easily
mined terrestrial ore deposits are quickly declining and although new resources will be
found in the deep subsurface or in remote locations, mining these deposits will consume
large amounts of energy and may slow the transition to a low-carbon society (Vidal O.,
Goffé B., Arndt N. – Metals for a low-carbon society – 2013).
Potential future scarcity is not limited to the scarce high-tech metals that have received
much attention. The demand for base metals, such as copper, nickel and cobalt, is also
set to soar.
The demand for base metals is currently increasing by 5% annually, and if this trend
continues, the quantity of metal production for the next 15 years will need to match that
from the start of humanity to 2013. Even though, in the past, this demand for metals has
been met thanks to improvements in technology and the discovery of new resources, as
mines become more remote and metal grades decline, the increasing cost of mining, and,
above all, increasing energy demands, will limit further expansion and may slow the
transition to a low-carbon society.
Current production of wind and solar energy meets about 1% of global demand, and
hydroelectricity meets about 7%. If the contribution from wind turbines and solar energy to
global energy production is to rise as projected by the World Wide Fund for Nature (Deng,
Y., Cornelissen, S. & Klaus, S. – The Energy Report: 100% Renewable Energy by 2050),
this corresponds to a 5% to 18% annual increase in the global production of these critical
metals for the next 40 years. This rise in production will be added to the accelerating
global demand for ferrous, base and minor metals, from both developing and developed
countries, which inflates currently by about 5% per year (Mineral commodity summaries
2011 & statistics 2005 – US Geological Survey).
The additional supply of polymetallic nodules has yet to be materialized and can make a
substantial contribution to future shortages. GSR is convinced that we can achieve this
common goal with all stakeholders involved. However, in order to be successful, we
would like the ISA to focus on the following high priority issues first, promoting a
stable and predictable financial & regulatory framework, permitting continued
investment from the private and public sector:
1. Stable Financial Regime
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Although GSR recognizes that the financial regime is discussed in a separate
document, we would like to emphasize that such a regime is crucial to the overall
regulatory framework and should be embedded in it accordingly. Development of any
financial regulations should go hand-in-hand with the development of the regulatory
framework. Given the above, and recognizing the financial risks of developing a set of
new mineral resources in a physically, ecologically, economically and legally complex
environment, GSR wants to encourage implementation of a minimal financial burden to
ensure that the pioneer contractors will be able to advance a sustainable – defined as
commercially and environmentally responsible – use of marine minerals.
2. Stable Regulatory Regime
In order to promote investment in this nascent industry, pioneers and their investors
will require a stable regime whereby the various parameters that dictate commercial
viability of a project remain fixed for a foreseeable period, allowing for the project’s
capital investment. This draft framework for the regulation of exploitation activities in
the Area touches on some of these parameters, such as: Financial and technical
capabilities, Feasibility Study, Environmental impact statement, Environmental
management plan, Closure plan, Consideration by the Legal and technical commission
(e.g. evaluation criteria), Legal title to minerals, Duration of contracts/renewal (e.g.
specific conditions), Performance requirements, Periodic review of the implementation
of the plan of work for exploitation. All of these parameters need to be defined before
investment can be attracted.
3. Data sharing & transparency of scientific data
Lack of access to ISA scientific data (submitted by Contractors) is a serious
shortcoming. We encourage the development of a central database that is publicly
accessible, using open source standards (e.g., Open Geospatial Consortium) that
allow for ‘communication’ and integration with other global scientific databases. Once
monitoring begins, these data should likewise be publicly available in a recognized
open access format. It is beyond the scope of this response to go into details, but we
understand that, for example, PacMARA (please see their submission to the 2014 ISA
stakeholder consultation) has extensive experience in building databases that use
recognized global standards, and that they would be pleased to assist. Other
organizations with appropriate expertise should also be consulted.
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We hope the above statements will assist the Authority in allocating their resources
appropriately and we congratulate the Authority on its work so far.
Yours sincerely,
GSR

GSR hereby provides its consent to the Authority to making our submission and
company details publicly available. We also look forward being part of any future
stakeholder review and look forward to the Authorities feedback.

The attached survey reflects GSR’s view on the development of a regulatory
framework for mineral exploitation of POLYMETALLIC NODULES in the Area. GSR
is not active in any other type of marine mineral.

Contact Details:
Mr. Kris Van Nijen
Managing Director GSR
Slijkensesteenweg 2
B-8400 Oostende
Belgium
van.nijen.kris@deme-group.com
+32 477 51 66 69
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Section 1: Executive Summary
The purpose of this Report of the Legal and Technical Commission (the Commission) is
to respond to the Council’s decision (ISBA/20/C/31, paragraph 3) by which the Council
”requested the Commission to continue its work on the regulations governing
exploitation as a matter of priority and to make available to all members of the Authority
and all stakeholders a draft framework for the regulation of exploitation as soon as
possible after the February 2015 meeting”.
This Report attempts to demonstrate the size (both depth and breadth) of the task in
formulating rules, regulations and procedures for exploitation. It is also a statement of
progress to date and indicates the immediate next steps and actions.
The Report contains the following sections:
•
•
•

Section 1:
Section 2:
Section 3:

•
•

Section 4:
Section 5:

Executive summary
Draft framework for the Exploitation Regulations1
Summary of the Commission’s response to Stakeholder Survey
submissions
Summary of high level issues
Draft action plan for way forward to mid-2016.

The Report was developed and finalised for immediate circulation to Members of the
Authority and all stakeholders following the February Session of the Commission, which
was held from 16 to 27 February 2015. Stakeholder groups follow the same broad
groupings that responded to the Survey and as reported by the Commission to Council
in 2014 and are considered to include: contractors, international organizations, nongovernment organizations, scientific institutions and universities, private entities, and
individuals.
Responses to this Report from Members of the Authority and all stakeholders are
invited by mid-May so that the Secretariat can prepare an update for the session of the
Commission in July 2015.
The Commission will, in its Chair’s Report to Council in July 2015: (i) provide a
summary of progress and next actions on the development of the Exploitation
Regulations and (ii) include a latest version of the Draft framework for the Exploitation
Regulations in an annex to the Chair’s Report.
1

Disclaimer: This draft regulatory framework should not to be seen as “draft regulations”. The framework is work in
progress by the Commission as it moves incrementally and in a consultative manner with Members of the Authority
and all stakeholders towards the regulations themselves.
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Section 2 of this Report reflects the draft framework for the Exploitation Regulations. It
currently contains 10 parts and 2 annexes. Specifically not included at this time are 4
areas: (i) the financial and payment terms mechanism; (ii) a mining inspectorate; (iii)
revenue management by the Authority and (iv) the Enterprise. The Commission will
provide further details of possible financial and payment mechanisms to Council in July
following further consideration.2 No further work on the remaining 3 items is proposed at
this time. Additionally, the two annexes to the draft framework, addressing application
procedure and standard contract clauses, reflect 5 further issues that have been
identified for further work. These are: (i) dealings; (ii) annual reports; (iii) insurance; (iv)
suspension and termination of contracts and penalties and (v) revision.
Section 3 of this Report is a summary of the Commission’s response to the Stakeholder
Survey submissions. It further encourages responses from Members of the Authority
and all stakeholders to this Report by mid-May in order to further enrich the interactive
dialogue that is key to the successful development of the exploitation regulations.
Section 4 of this Report contains a brief commentary on 13 high level issues identified in
the responses to the Stakeholder Survey and the work of the Commission to date.
These issues must be addressed in the process of developing and finalising the
exploitation regulations. Once again feedback is being sought including: (i) on high level
issues that may have been omitted; (ii) on the brief commentary provided in regard to
each of the issues, and (iii) suggestions on the way these issues may be addressed in
the development of the regulatory framework.
Section 5 of this Report comprises a Draft action plan. The plan at this time is
considered appropriate to continue the further development of the regulations in a timely
manner. It is anticipated it will develop over time. The action plan is drawn directly from
the draft framework and actions have been prioritised according to when actions need
to be initiated. It is premature to consider that actions will be completed at this stage, as
many will be initiated and ongoing for some time.
The Commission recognises the importance of an open, transparent and inclusive
process in developing the exploitation framework and welcomes further stakeholder
feedback.

2

It is intended that a discussion paper relating to the financial mechanism be circulated before end March 2015 to all
stakeholders for comment.
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Section 2: Draft framework for the Exploitation Regulations

This Section 2 provides an outline of a suggested structure for future exploitation regulations together with a
commentary against each component element of the regulatory framework and recommended actions.
The suggested legal framework is similar to that under the current exploration regime, that is, a uniform set of headline
regulations and a standardised contract.3 The aim is to develop a legal framework that is simple with clear objectives
and endorses established principles and practice where applicable.
As noted in the Executive summary, there are four areas of the regulatory framework that are not addressed in this
Section 2, being:
1. The payment mechanism: this is under separate discussion and an update on the financial regime will be presented
at the Authority’s Annual Session in July 2015. However, a separate discussion paper on the development of a
payment mechanism will be issued by the Secretariat in advance of the Session;
2. The development and resourcing of a mining inspectorate within the Secretariat function. It is recommended that
the administrative and enforcement functions of a “typical” mining regulator, environmental management agency
and perhaps maritime security regime are benchmarked in due course;
3. Revenue management by the Authority, that is the allocation of monies received by the Authority from production
proceeds; and
4. The operation and effective participation of the Enterprise.
It is not the intention of the Commission to undertake further work in respect of 2, 3 and 4 above at this time.

3

See Article 153(3) and Annex III Article 3(5) of the Convention requiring an approved plan of work to be in the form of a contract.
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Glossary of abbreviations
APEIs

Areas of particular environmental interest

BEP

Best environmental practice

DSM

Deep seabed mining

EIA

Environmental impact assessment

EIS

Environmental impact statement

EITI

Extractive Industries Transparency Initiative

EMP

Environmental management plan

EMS

Environmental management

system IRZ

Impact reference zone(s)

PRZ

Preservation reference zone(s)

RRPs

Rules, regulations and procedures (of
the Authority)

SEIA

Strategic environmental impact assessment

SEMP

Strategic environmental management plan
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Suggested structure for Exploitation
Regulations

o
o

Title

•

Preamble
•

•

Objectives & overarching principles / purpose

Part I – Introduction
•

Use of terms and scope

Part II – Applications for approval of plans of work for
exploitation in the form of contracts
•
•

o

General provisions
Content of applications
o Form of applications
o Certificate of sponsorship
o Financial & technical capabilities
o Previous contracts with the Authority
o Undertakings
o Applications for approval of plans of work with
respect to a reserved area
o Equity interest in a joint venture arrangement
o Data and information to be submitted for
approval of the plan of work for exploitation
o Feasibility study
o Environmental impact statement
o Environmental management plan
o Social impact assessment and action plan
o Financing plan

Fees
o Fee for applications
Processing of applications
o Receipt, acknowledgement and safe custody of
applications
o Public review of the Environmental impact
statement and Environmental management
plan [and Social impact assessment and
Closure plan]
o Consideration by the Legal and Technical
Commission
o Consideration and approval of plans of work for
exploitation by the Council
o Independent technical expert working group(s) /
sub-committees

Part III – Contracts for exploitation

Training
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Closure plan
Size and location of exploitation area covered
by the plan of work

o
o
o
o
o
o
o
o
o
o
o

The contract
Rights of the contractor
Obligations of the Authority
Legal title to minerals
Duration of contracts / renewal
Performance requirements
Conservation of the natural resources of the Area
Use of sub-contractors
Vessels operating in the Area
Protection of submarine cables and pipelines
Health and safety

o

Periodic review of the implementation of the plan of
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o
o

work for exploitation
Termination of sponsorship
Responsibility and liability

Part VII – Enforcement, offences and penalties
o
o

Part IV – Protection and preservation of the marine
environment
o
o
o
o
o
o
o
o
o
o
o

Inspection
Offences & penalties

Part VIII – Settlement of disputes

Protection and preservation of the marine environment
Environmental management
Emergency orders
Strategic environmental management plan
Rights of coastal States
Environmental bonds and performance guarantees
Restoration and rehabilitation of the marine
environment
Adaptive management approach
Seabed sustainability fund
Environmental liability trust fund
Human remains and objects and sites of an
archaeological or historical nature

o

Disputes

Part IX – Other mineral resource categories
Part X – Review
Annexes to exploitation regulations
Annex I – Application for approval of a plan of work for
exploitation to obtain a contract
Annex II – Standard clauses for exploitation contract plus
schedules

Part V – Confidentiality
o
o

Confidentiality of data and information
Procedures to ensure confidentiality

Part VI – General Procedures
o
o
o

Notice and general procedures
Recommendations for the guidance of contractors
Duty to co-operate
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Draft
regulation
description4

Specific elements

Commentary / suggested content

Definitions applicable to
the exploitation regime.

The Exploration Regulations contain relatively few terms and
definitions. It is likely that the Exploitation Regulations will include
more comprehensive definitions to aid interpretation. These will
include those already presented in the Exploration Regulations, save
as amended to reflect current practice.

Actions for
operationalization of draft
regulation

Part I Introduction
Use of Terms
and scope

5

This section will evolve as the
regulatory framework evolves.
Definitions
should
reflect
internationally
agreed
and
accepted
definitions
where
possible.
Definitions and interpretations
MUST (not ‘should’) reflect
internationally and scientifically
accepted standards.

Part II Applications for approval of plans of work for exploitation in the form of contracts
General

Defines the entities that
may apply for a plan of
work for exploitation.

•

Use wording identical to that contained in the Exploration
Regulations.

•

Not applicable.

Form of
applications

Defines requirement for a
plan of work in a form to
be prescribed in Annex I.

!
!

Wording in Exploration Regulations remains relevant, however:Should a “plan of work for exploitation” cover multiple exploitation
areas, within say the area covered under an existing contract for
exploration?
Each distinct area of exploitation may have different physical
characteristics and environmental conditions.
Options available to the Authority: (1) to request separate plans
of work for exploitation where there are “material” differences
between “exploitation areas” and / or (2) to request separate
documents (Feasibility study, Environmental impact statement
(EIS) and Environmental management plan (EMP)) for each
exploitation area (as ultimately defined).

•

Guidelines
for
the
Preparation of a Plan of
Work for Exploitation need
drafting,
including
a
standard application form.
Future development /
licensing of an online
application management
system.
Thought to be given to “new
ways of doing business” as
highlighted by the

!
!
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4
5

Description corresponds to that contained in the Exploration Regulations, save for any new, proposed regulatory provision.
Refers to the Regulations on Prospecting and Exploration for Polymetallic Nodules in the Area (PN Exploration Regulations), ISBA/19/C/17, 22 July 2013.

	
  

	
  

	
  

	
  

	
  

Commission in the context
of exploration and its
impact(s) on exploitation
6
applications.
Separate plans of work and separate feasibility study, EIS and
EMP are to be required for a given exploitation deposit, i.e.,
nodules, crusts or sulphides. A plan of work for exploitation for a
given deposit may cover multiple exploitation areas should they
have similar physical characteristics and environmental conditions.
Interest by the Authority in “new ways of doing business” is
encouraged. However, it is not clear what is meant by “new ways
of doing business.”

Certificate of
sponsorship

Defines the requirement
for a certificate of
sponsorship.

Financial and
technical
capabilities

A key provision for the
delivery of due diligence
information about an
applicant.

•

	
  
•
•

•
•

Contractors must be included
in discussions related to this
topic.

Use wording identical to that contained in the Exploration
Regulations.

•

Not applicable.

Much of the wording reflected in the Exploration Regulation can
be retained.
However, a greater level of detail will be required to evaluate
“financial capability” and “technical capability” in connection with
the delivery of a plan of work for exploitation, including
the capability to deliver approved development and production
requirements and the delivery of EMP obligations.

•

Further best practice to be
developed from national
regimes and suggestions in
the Stakeholder Survey.
Guidelines for the
Preparation and Evaluation
of Information relating to
Financial capability and
Technical capability to be
drafted.

Evaluation criteria needed for the Commissions’ assessment
procedures.
To consider how this regulation is to be applied uniformly across
all contractor entities.
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It is impossible for stakeholders
to provide input on the
development of legally binding
and commercially essential
regulations without precise
detail on what it is they are
being asked to comment on.

•
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These Guidelines must be
drafted with high priority. Draft
Guidelines are to be circulated
for comments by stakeholders
before finalization and adoption
by LTC/Council.

We concur that these are required, that they must be set out in
detail and be uniformly [E.g. public versus private] applicable.

Previous
contracts with
the Authority

Content of Exploration
Regulation can be
retained.

•

•

	
  

	
  

•

Details of existing contract(s) for exploration is important in
establishing a “preference and a priority” in an applicant’s plan of
work for exploitation.
Any assessment process to consider that deliverables and
obligations under a contract(s) for exploration have been
observed.

	
  

Not applicable.

	
  

6

See Summary Report of the Chair of the Legal and Technical Commission on the work of the Commission during the twentieth session of the International
Seabed Authority, ISBA/20/C/20, 16 July 2014 at para 31.
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Undertakings

Specific undertakings
contained in Annex III,
Article 4(6) of the
7
Convention.

•

•

Use wording identical to that contained in the Exploration
Regulation. However, this maybe an opportunity to modify
or clarify undertakings fundamental to delivery of plan of
work / contractual obligations?
Could be used to include specific and fundamental contract
terms, for example in respect of unfair economic practices
anticipated
by
Annex,
Section
6(1)(b)
of
the
8
Agreement ,
including disclosure of anti-competitive practices and
the obligation to pay fees and royalties etc.

We concur that the Exploration Regulation language can be adopted
here. We concur that in the Undertakings section of the Exploitation
Regulations specific attention could usefully also be drawn to
specific acceptance by contractors of Implementing Agreement (IA)
Section 6 (Production Policy).

•

•

Council
could
consider
incorporating
additional
undertakings particularly in
connection with uneconomic
practices.
A technical working paper
requires preparation by an
expert familiar with the
international trade issues
raised by Annex, Section
6(1)(b) of the Agreement and
specific RRPs drafted.

No technical working paper is
required. It is sufficient that the
Undertakings include specific
reference to acceptance by
contractors of IA Section 6.

The industry is very concerned how this might be developed,
especially with regard to state-owned enterprises; choice of expert
VIP; how will this be defined and enforced?

Applications for
approval of
plans of work
with respect to a
reserved area

Wording in the
Exploration Regulations
appears to suffice.

•

To consider wording in the light
and operationalization of the Enterprise.

timing

•

Not applicable
stage).

Equity interest
in a joint venture
arrangement

Wording in the
Exploration Regulations
appears to suffice.

•

Again, to consider wording in the light of the timing
and operationalization of the Enterprise.

•

Action plan for
operationalization of the
Enterprise to be developed.
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Data and
information to
be submitted for

	
  

7

This draft regulation
should outline the
documents, information

	
  

•

	
  

See Guidelines for the
Preparation of a Plan of
Work for Exploitation above.

	
  

United Nations Convention on the Law of the Sea.
8
Agreement relating to the implementation of Part XI of the United Nations Convention on the Law of the Sea of 10 December 1982.
9
“Typically” refers to those documents usually supplied under a land-based mining regime. See for example, Model Mine Development Agreement, International
Bar Association (2011)

approval of the
plan of work for
exploitation

i.
ii.
iii.
iv.

and other data required
for an application.

•

Feasibility study (or report);
Environmental impact statement (EIS);
Environmental management plan (EMP);
Social impact assessment / statement and action plan
(this may be integrated into the EIS above);
v.
Financing plan;
vi.
Closure plan;
vii.
Training plan / programme;
viii.
[Emergency response and procedures plan: although not
normally a separate document as it would be reflected
elsewhere, given the concept of “emergency orders” this
could be provided as a separate document];
ix.
[Health, safety and maritime security plan: again this can
be integrated into the EIS].
See also “Form of applications” above concerning separate
documents or separate plans of work.
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Documents that would typically be supplied in support of a plan
of work for exploitation could include:

•

See
also
individual
document draft regulations
following.
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Feasibility study

Content and structure to
be defined for exploitation
activities.

•
•

•

Content to be adequate to assess commercial viability of
proposed exploitation activities by exploitation area.
To be prepared in accordance with good mining industry practice
and based on sound engineering and economic principles and
accompanied by a report of an independent expert(s),
including mining engineer.
As part of the application process, alternative development or
production plans may be requested to ensure the optimization
(including timing) of proceeds of commercial production.

(first bullet point) It is necessary to define “commercial viability”
and set out who does the assessment and the qualifications
required for conducting the assessment (the LTC does not
possess the requisite qualifications as it consists of lawyers and
scientists).
(second bullet point) With regard to the report by the
“independent expert(s)”, it is necessary to specify the
qualifications for being considered an expert, set the criteria for
independence, and provide the mechanism for the choice of
expert(s).

•

•

Guidelines
for
the
Preparation and Evaluation
(criteria) of a Feasibility
study to be drafted.
Have any “blueprint”
feasibility studies been
developed for DSM activities
that can be adopted by the
Authority? (To ensure
consistency and
comparability in
applications).
These Guidelines must be
drafted with high priority. The
expert(s) selected to do this
must possess the highest,
internationally
recognized
qualifications. Draft Guidelines
are to be circulated for
comments by stakeholders
before finalization and adoption
by LTC/Council.

(third bullet point) Recommend removal of this bullet. It is
fraught with difficulties of definition and implementation. Mining
development and production plans are purely commercial
matters. The ISA is not qualified to substitute its judgment on
these matters for that of the contractor. For example, this bullet
invokes “optimization of proceeds”. It will be necessary to define
this concept, to decide when an alternative plan is to be
requested, by whom, and according to what criteria, and to set
out recourse in the case of disagreement, where the ITLOS,
including its Seabed Disputes Chamber, for example, will not do
as it has no commercial expertise (at least not as currently
constituted.
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Environmental
impact
statement (EIS)

Content of EIS to be
further defined / finalised
and be resource-category
10
specific.

•

•
•
•

•

An EIS must be:
i.
Based on the Environmental impact assessment (EIA)
and on “sound engineering and economic principles” and
good mining industry practice and verified by an
independent environmental consulting firm.
ii.
Prepared in a language to facilitate review by interested
parties plus a non-technical summary.
iii.
Establish baseline of environmental conditions (a key
deliverable under the Exploration Regulations).
iv.
An assessment of project-related significant effects and
impacts, including cumulative impacts.
A draft EIS template can be found in ISA Technical Study No:
11
10 but requires further development and finalisation.
The EIA / EIS should endorse an inter-disciplinary approach.
The Stakeholder Survey highlighted a number of standards and
resources for EIA / EIS preparation to be taken account of in
12
developing a model EIS.
The concept of an “Environmental Impact Area” may need to be
developed to cover areas beyond the exploitation area(s),
horizontally and vertically (and cumulative impacts) where
significant impacts may occur.
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•

•

•

Draft
EIS
template
in
Technical Study No.10 to be
reviewed and updated.
Guidelines for the
Preparation and Evaluation
of an Environmental Impact
13
Statement to be drafted.
Should include simple rating
criteria. Needs to be
resource-category specific.
It is recommended that the
above be undertaken by an
expert and a draft template
and guidelines circulated for
comment
by
interested
parties.
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(first bullet)	
   (i): A mechanism for decision making needs to be
agreed upon. This can include mechanisms for peer review or
verification by third parties, expert(s) that are pooled by the
Authority and available for the Contractors.
Alternatively, the Contractor can decide on the “independent
environmental consulting firm” and have the EIS verified. [See
also comment on the Feasibility Study – second bullet point]
The “independent environmental consulting firm” must have
demonstrable recognized expertise in the environmental
evaluation of deep (e.g., >2500 m water depth for nodules) sea
operations in similar environments to those of the deposits
proposed to be mined.
(first bullet) (ii): it is necessary to define "non-technical,"
because a minimum level of scientific, engineering and
environmental literacy must be present in those presuming to
comment.

Before undertaking review and
updating of the EIS template,
circulate
request
to
all
stakeholders for comments on
and
suggestions
for
improvement
of
current
template. These Guidelines
must be drafted with high
priority. The expert(s) selected
to do this must possess the
highest,
internationally
recognized qualifications. Draft
Guidelines and template are to
be circulated for comments by
stakeholders before finalization
and adoption by LTC/Council.

(second bullet) concur that the draft EIS template found in ISA
Technical Study No. 10 requires further development and
finalisation.
(fifth bullet) it is essential to carefully define the boundary
conditions for mining effects in an Environmental Impact Area,
especially with regard to cumulative effects, because otherwise
the effects will be spatially and temporally unlimited.

10

As knowledge is improved, a more structured process of screening and scoping an EIS can evolve.
Environmental Management Needs for Exploration and Exploitation of Deep Sea Minerals, ISA Technical Study No. 10 (2012) at 17.
12
For example, Commission for Environmental Assessment Biodiversity in EIA & SEA Background Document to CBD Decision VIII/28: Voluntary Guidelines on
Biodiversity-Inclusive Assessment April 2006; UNEP Environmental Impact Assessment and Strategic Environmental Assessment: Towards an Integrated
Approach 2004; EIS Solwara 1 Project Nautilus Minerals Niugini Ltd.
13
Simple set of criteria for rating EISs could be helpful. See for example, U.S. Environmental Protection Agency, Environmental Impact Assessment Rating System
Criteria.
11
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Environmental
management
plan (EMP)

Structure and content of
EMP to be drafted /
defined.

•

•
•
•
•
•

An EMP must be / include:
i.
Based on the EIS and on “sound engineering and
economic principles” and good mining industry practice
14
(including IFC Performance Standards 1 and 6 and
15
other relevant internationally recognized standards ) and
verified by an independent environmental consulting firm.
ii.
Prepared in a language to facilitate review by interested
parties.
iii.
Methodologies to be employed, sampling and archiving,
location of monitoring stations, measurable criteria and
threshold indicators.
iv.
Should reflect parameters for and functionality of
Preservation reference zones (PRZs) and Impact
reference zones (IRZs).
v.
Measures / plans for monitoring, management,
16
conservation, remediation, restoration / rehabilitation
and control including those to avoid, minimise, mitigate,
rehabilitate and offset, where appropriate, impacts on
biological diversity within the impacted area and plans to
prevent, minimise, mitigate impacts to water column.
EMP to be supported by an approved environmental
management system (see “Environmental management” below).
Subject to inspection regime and frequent (say, every 2 years?)
independent audit.
Preparation (and delivery) to reflect Best environmental practice
(BEP) and application of the precautionary approach.
Any conditions attaching to EMP approval to be outcomes based,
measurable, clear, reasonable and enforceable.
See also Strategic environmental management plan under Part
IV below: a need for co-operation and harmonisation with
contractor EMP process.
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•
•

•

•

•

EMP template needs to
be drafted.
Guidelines for the
Preparation and
Evaluation of an
Environmental
management plan to be
drafted.
Similar to EIS, it is
recommended that the
above be undertaken by an
expert and a draft template
and guidelines circulated
for comment by interested
parties.
Guidelines for the design
and monitoring of
Preservation Reference
Zones and Impact
Reference Zones to be
developed. This may
require an expert working
group.
Possible multistakeholder workshops
post development of EIS
and EMP templates.
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(first bullet) the “independent environmental consulting firm” must
have demonstrable recognized expertise in the environmental
evaluation of deep (e.g., > 2500 m for nodules) sea operations in
similar environments to those of the deposits proposed to be mined.

The EMP template and EMP,
PRZ and IRZ Guidelines must
be drafted with high priority.
The expert(s) selected to do
this must possess the highest,
internationally
recognized
qualifications.
Draft
Guidelines and template are to
be circulated for comments by
stakeholders
before
finalization and adoption by
LTC/Council.
We do not understand the
need for workshops after
development of templates and
Guidelines; it could be useful
to have them before, to inform
their development.

Social impact
assessment and
action plan (SIA)

Content / action plan to
be defined for exploitation
activities and socioeconomic impacts in the
Area.

•
•

•
•

•

17

Can be integrated with EIS.
Given the remoteness of exploitation activities, no immediate
communities or individuals potentially significantly affected by
operations.
Other users of the marine environment to be considered.
Considerations for a social action plan could include contributions
to marine research (e.g. the funding of research within Areas of
Particular Environmental Interest (APEIs)) and incremental
training programmes.
See also Seabed Sustainability Fund under Part IV below.
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•

Discussion to be
advanced on a social
action plan for the Area
and a call to stakeholders
to make contributions to
this discussion.
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(second bullet) We concur.

We concur. We suggest that
the ISA use the bullets
provided in the draft and
comments received thereon
from stakeholders to define
call.

(third bullet) It is necessary to define these “other users”
[Shipping, cable & pipelines, fishing?] and ensure that recognition is
mutual.
(fourth bullet) We concur. Improvement of knowledge of the deep
sea environment and enhancement of the skills and technology to
work responsibly in that environment are also activities that are
“carried out for the benefit of mankind” (LOSC Art. 140.1) and are
also “financial economic benefits derived from activities in the Area”
(LOSC Art. 140.2).
Financing plan

Structure and content of
plan to be developed.

•

•

Closure plan

Structure and content of
plan to be developed.

•

•

	
  

14

	
  

The financing plan will set out the details of how a contractor will
finance the capital expenditure, working capital needs of the
development and production phases and environmental
management obligations.
Regulations and / or contract to provide for a consent mechanism
to any charge, mortgage or pledge where such security is
required by a financial institution over the mineral resources /
interest in a contract for exploitation.

•

Template Financing plan
to be drafted.

A closure plan raises many issues. It is seen as a dynamic plan
that requires regular review and updating and must anticipate
potential closure of an exploitation area prior to the expiration of
any plan of work.
At this point it is difficult to assess the exact contents of a Closure
plan for the Area, but may include:-

•

Template Closure plan and
Guidelines
for
the
Preparation
an
d Implementation of a
Closure plan to be drafted.

	
  

Endorsed in the Stakeholder Survey.
15
Modified for DSM-specific impacts, as the case may be.
16
See “Restoration and rehabilitation of the marine environment” below.
17
Draft EIS in ISA Technical Study No. 10 reflects “Socio-economic impacts” supra note 8 at page 25.
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o
o
o
o

	
  

	
  

Size and
location of
exploitation
area(s) covered
by the plan of
work

“basic” decommissioning (removal of installations, plant 	
  
and machinery);
Restorative obligations at the time of closure?
Need for a guarantee or bond?
Post closure environmental management and monitoring
obligations to be defined. Also to determine the period /
duration of post closure monitoring – appropriate
benchmark (years)?

We concur with the two bullet points, but we emphasize our
agreement with the difficulty indicated in bullet two with establishing
the details of a closure plan at this very early stage of operations. It
will not be possible to set out a closure plan until the actual
operational parameters (e.g., area to be mined, mining equipment
to be used, duration of operations) have been defined – and the
equipment tested. Although guidelines are needed, they must also
reflect the dynamic nature of the activity as set out in bullet one:
they will need to reflect a practical implementation of the adaptive
management approach endorsed by GSR on p 28 in this document.

Guidance criteria for
determining the size (and
location) of exploitation
area(s).

•

•

•

The Convention requires that RRPs be established in
accordance with objective criteria for the size of areas being:
stated production requirements, the state of the art of technology
and relevant physical characteristics of the areas…which “shall
be neither smaller nor larger than are necessary to satisfy this
18
objective”.
Some stakeholders noted that such RRPs should not simply be a
determinant of size but also of location and that the Authority
19
reserve the right to determine mining block order (adaptive
20
management? ).
Albeit, stakeholder comments regarding block order were
directed at environmental considerations, the point is equally
valid from the viewpoint of practices such as “high-grading”. What
will the Authority’s policy, if any, be here? An average balanced
21
grade? How will / should this be defined?
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These Guidelines must be
drafted with high priority. The
expert(s) selected to do this
must possess the highest,
internationally
recognized
qualifications.
Draft
Guidelines
are
to
be
circulated for comments by
stakeholders
before
finalization and adoption by
LTC/Council.
•

There are matters of policy
to be addressed by the
Council. Specific guidelines
then need to be drawn up to
identify the criteria to be
applied in assessing the size
and location of exploitation
area(s). It is likely that
additional expert input is
required here and / or initial
thoughts of contractors as to
their proposed exploitation
areas
and
production
requirements.
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18

Annex III, Article 17(2)(a) of the Convention.
This may necessitate the sub-division of exploitation areas into blocks. To be balanced with applicant’s desire for commercial flexibility to manage exploitation
operations.
20
Initial duration of exploitation operations, review periods and the intensity of exploitation operations are also relevant considerations under an adaptive
management approach.
21
See also Section 4 to this Report: Summary of high level issues.
19

	
  

	
  

•

•

	
  

	
  

	
  

The US Deep Seabed Hard Minerals Resources Act makes 	
  
reference to both size and location and to a “logical mining unit”
which includes economic and environmental considerations as
22
criteria.
Principles (“criteria”) for determining the size and location of the
exploitation area suggested in the framework could include (and
reflecting stakeholder responses): o The production requirements of the applicant
(Convention) / the commercial viability of the exploitation
area;
o The state of the art technology
to be employed
(Convention);
o The relevant physical characteristics of the area
(Convention);
o The environmental considerations including the location
of the exploitation area(s) and the intensity of the
exploitation operations;
o The proximity of the exploitation area(s) to adjacent
exploration and / or exploitation areas covered under
23
other third party plans of work / reserved areas;
o The proximity of exploitation area(s) to marine protected
areas (including APEIs) and vulnerable marine
ecosystems;
o The size and location of PRZs and IRZs (depending on
design criteria – see “Environmental management plan”
above);

	
  

22

30 U.S. Code § 1413, License and permit applications, review, and certification.
There is a real possibility that exploitation operations in one area may impact adjacent exploration or exploitation areas th rough smothering by operational and
discharge plumes. This needs to be addressed and buffer zones considered.
23
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o
o
o

	
  

	
  

The proximity of exploitation area(s) to coastal States 	
  
(including EEZs and deposits);
The impact on other users of the proposed exploitation
area(s);
The proximity to submarine pipelines and cables.

We view these items as the commercial responsibility of the industry.
We encourage the ISA to monitor, however “predictability” is key to
long term investments and any change on the above subjects will have
a material effect on the economic viability of the project. We note with
regard in particular to the determination of PRZs and IRZs that GSR is
already considering where it would be most effective to set aside
certain areas for purposes of mitigating environmental impacts..

	
  

Adaptive Management should be part of the operational procedure
from the industry partner to protect and preserve as best possible. The
same is valid for “high-grading” – this is an economic evaluation and
will also have a positive effect on the environment, as smaller areas
will be affected due to high-grading. We maintain that contractors
must be extensively consulted and involved in design of any
guidelines, and that draft guidelines be circulated to all stakeholders
for comments before finalization and adoption by LTC/Council.

Fee for
applications

Wording can be adapted
from the exploration
regulations.

•

•
•

The actual costs of processing exploitation applications will be
considerably higher than that under exploration applications
given the more stringent documentation reviews and inspections.
Equally, decisions will need to be made concerning the costs for
independent evaluation processes (e.g. the EA / EMP) and who
these are to be incurred by.
Additional administration, revision, renewal and consent-type
fees will likely arise under a contract for exploitation.
Note: the 1994 Agreement requires the payment of an annual fee
24
from the date of commercial production. This will be reflected in
the “Financial terms” Part of the regulations, when drafted.
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•

It will not be possible to set
an application fee at this
stage until the review,
assessment and
administration processes are
fully defined.
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Receipt,
acknowledgeme
nt and safe
custody of
applications

Wording can be adapted
from the exploration
regulations.

•

•

No comment.

Not applicable.

24

Annex, Section 8(1)(d). The point of commencement of commercial production is broadly defined in Annex III, Article 17(2)(g) of the Convention. There will be a
number of factors that point toward commercial production having been reached. In land-based mining this can be a blurred area and the extent to which it is
possible to define an operating capacity threshold may be preferable

Public review of
the
Environmental
impact
statement and
Environmental
management
plan [and Social
impact
assessment and
Closure plan]

An open, inclusive and
cost-effective decisionmaking process needs to
be developed for the
review of specific
documents by interested
parties.

•

•

•

•

Under the principle of transparency in decision-making on
matters likely to have a significant impact on the environment
(including socio-economic impacts), an-inclusive, open review
process needs to be developed, particularly for the EIS / EMP,
SIA and Closure plans.
Public concerned / potentially impacted are not immediately
identifiable but mankind as a whole has, arguably, a vested
interest.
While a public review and engagement process is common
practice in many national jurisdictions, this requires much thought
for activities in the Area, including the practicalities of any
procedure, timings and costs.
A number of alternatives have been put forward by stakeholders,
including review mechanisms by independent experts and panels
and the public availability of relevant documents and information
for review.
Requirements of LOSC and Aarhus Convention [EU] are to be
observed here.
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•

A working paper needs to be
drafted setting out the public
participation options and
procedures
available,
including independent expert
review(s),
based
on
stakeholder
submissions
and best practice regimes.
The paper can then be
circulated to stakeholders for
comment.

The draft paper must (not
‘can’) be circulated for
comments by stakeholders
before
finalization
and
adoption by LTC/Council
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Consideration
by the Legal and
Technical
Commission

The content of this
regulation (which can be
adapted from the
Exploration Regulations)
together with evaluation
guidelines is key for
contractors – element of
certainty as to process,
timings and evaluation
criteria.

•

A re-write of this regulation is likely required to provide for all the
necessary eventualities for the Commission’s consideration of a
plan of work and its subsequent recommendation(s) to Council
for approval or rejection of an applicant’s plan of work for
exploitation.

•

•

A technical working paper
needs to be drafted to
elaborate on the concept of
sound commercial principles
(see
1994
Agreement,
27
Annex, Section 6(1)(a)).
A technical working paper is
required to elaborate on
substantial evidence of risk
of serious harm to the
marine environment in the
case of area(s) disapproved

•

for exploitation.

Time limits and milestones in the process will also be critical to
contractors as well as the evaluation criteria on which the
Commission will ultimately base their recommendations to
25

•

Council. This could include any reasonable conditions proposed
by the Commission to the Council as part of that recommendation
procedure.
An application for the approval of a plan of work for exploitation
26
will require approval of all “documents” submitted and must
ensure that the necessary review and public participation
procedures
have been followed
and
account taken of submissions received by the Commission
from interested parties.

Detailed guidelines will be
needed
in
respect
of
evaluation criteria to be used
by the Commission.

28

25

An indication of “reasonable conditions” and how this will be interpreted should be considered. Plans of work will not be identical. Conditions could include: the
provision of a bond or guarantee; the purchase and maintaining of a specified category of insurance; any specific monitoring and reporting obligations (over and

	
  

(second bullet) footnote 25: The definition of “reasonable
conditions” and how this will be interpreted must be developed in
detail, NOT “should be considered”.
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These
Guidelines
and
Technical Working Papers
must be drafted with high
priority.
The
expert(s)
selected to do this must
possess
the
highest,
internationally
recognized
qualifications.
Draft
Guidelines and Papers are to
be circulated for comments by
stakeholders
before
finalization and adoption by
LTC/Council.
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Consideration
and approval of
plans of work for
exploitation by
the Council

Wording can be adapted
from the Exploration
Regulations.

•

•

To consider whether Council should take an additional
governance step of satisfying itself, particularly where a public
review process is required, that submissions from any review
mechanism have been duly taken account of in the decisionmaking process and that the application conforms, to best of
knowledge and belief at the time, that say Annex, Section 6 of
the Agreement has been complied with.
We concur that the Council must take this additional governance
step.

Independent
technical expert
working group /
sub-committees

Consider setting up
expert working groups or
sub-committees to
support the work of the
Commission.

•

We concur that specific
Council
procedures
and
criteria must be developed to
implement
this
additional
step.

•

Given the pressures that applications for plans of work for
exploitation will place on the existing assessment and decisionmaking structure, additional expert working groups or subcommittees may be required.

These will indeed be needed.

	
  

	
  

	
  

Should any specific Council
procedures and criteria be
developed here?

Should this be formalised
under the regulatory
framework?

Formalization
Regulations
necessary.

in
will

the
be

	
  

above those under the regulations); the appointment of observers; the duration of consent for an environmental management plan and any conditions relating in
whole or part to an adaptive management approach. Conditions will be recorded in a relevant schedule to a contract for exploitation.
26
Based on the documents (and other information requested) the Commission will need to be satisfied that an applicant has the capability and systems to deliver
health and safety and environmental requirements; that the applicant has adequate technical and financial capability to deliver the plan of work and that project
economics are sound etc.
27
This provision stipulates that as part of the production policy of the Authority, the “development of the resources of the Area shall take place in accordance with
sound commercial principles”. A marine minerals policy and programme document will need drafting when data and information on resources in the Area is more
comprehensive.
28
See Regulation 21(6)(c) PN Exploration Regulations.
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Part III Contracts for exploitation
The Contract

Wording can be adapted
from the Exploration
Regulations.

•

In addition to the standard clauses, specific conditions may be
approved by the Council based on recommendations by the
Commission and reflected in the relevant Schedule to the
Contract.

•

Not applicable.

Rights of the
contractor

Wording can be adapted
from the Exploration
Regulations.

•

It would seem appropriate to identify, as exhaustively as
possible, what rights, including exclusive rights, are being
granted here, unless it is felt clear that the definition of
“exploitation” covers this? For example, the definition of
“exploitation” does not include “exploration” but should be a right
to explore in the exploitation area(s).

•

Consideration to be given to
this by the Secretariat.

Providing a list of rights of contract holder under contract is useful but this
list must be drafted with caution and its use must also be placed in the
proper context. The list must be clearly non-exhaustive, compatible with the
LOSC and with international law, best international commercial practice,
etc. Inclusion of a specific right to explore by the contract holder in
exploitation area assigned under the exploitation contract is needed. The
contract must also specify that no exploration by others (i.e., third parties,
including the Enterprise) for mineral resources is permitted in an assigned
exploitation area while the exploitation contract is in force without express
permission by both the contract holder and the ISA, and then only under the
conditions as set out by the contractor and the ISA.

Obligations of
the Authority

To provide clarity on any
obligations of the
Authority.

•

To the extent that any duties of or obligations on the Authority are
unclear or not dealt with elsewhere, a provision should be drafted
to provide clarity, and reflected in the standard contract as
appropriate.
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Secretariat
to
propose
language in draft Regulations
accordingly for consideration
by stakeholders.

•

Consideration to be given to
this by the Secretariat.
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This is difficult to comment on in the abstract, without specific
examples of such possible gaps and lack of clarity. Given that the
obligations of the ISA are set out in detail in the LOSC/IA (see, e.g.,
LOSC Article 157.2), if certain obligations are omitted, it could be
argued that the LOSC/IA intentionally has not provided for them to
be handled by the Authority. LOSC Art.157.2 provides for the ISA’s
having implicit and necessary incidental powers consistent with the
LOSC, but this does not necessarily imply that the Authority may
now legally be given these duties in a contract between it and the
contractor, even in the form of Regulations adopted by the
Assembly, as this may be challenged under international law as an
amendment of the LOSC/IA in a manner not provided for under
these instruments. The same concern is voiced for matters
involving lack of clarity, although those might be dealt with by, e.g.,
an interpretative resolution by the Assembly. Both issues are
better addressed in the context of a LOSC 154 review conference.

Legal title to
minerals

To provide that legal title
passes on “recovery” but
with any restrictions?

•

Are there any restrictions that can / should be placed on the
transfer of title where the contractor is say in breach? For
example, a prohibition on sale / disposal until all fees, royalties,
profit-share etc. have been paid – or suitable arrangements
made.

Secretariat to provide specific
examples of gaps and lack of
clarity, with proposals for
remedies.

•

Consideration of the phrase
“recovery in accordance with
29
the Convention” requires a
technical working paper to
be drafted.
We concur that a technical
working paper must be drafted
with high priority. The expert(s)
selected to do this must
possess
the
highest,
internationally
recognized
qualifications. Draft technical
working papers are to be
circulated for comments by
stakeholders before finalization
and adoption by LTC/Council.
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Duration of
contracts /
renewal

This draft regulation
relates to security of
tenure and a key
contractual term for
contractors.

•

•
•

•

•

30

The economic life of the mining project – depletion of ore,
the useful life of mining equipment and processing
facilities and commercial viability;
o To permit commercial extraction; and
o Reasonable time for construction of commercial-scale
mining and processing systems.
o But (important wording): “the total duration of
exploitation, however, should also be short enough to
give the Authority an opportunity to amend the terms and
conditions of the plan of work at the time it considers
renewal in accordance with [RRPs] which it has adopted
subsequent to approving the plan of work”.
Duration will likely be resource category specific.
The Stakeholder Survey identified periods of tenure ranging from
an initial 10-year period to a general consensus range of 15-25
years and renewal (extension) periods of 5-10 years (at least in
the case of polymetallic nodules).
Duration is also relevant to the development and revision of a
financial payment mechanism.
It is suggested (from the Stakeholder Survey) that a substantive
review period occur at approximately 5 years into the contract
term. The specific conditions attached to that review should be
established at the time of the initial application for a plan of work
for exploitation.
It may be possible to approve stages of exploitation operations.
In the early phases of this industry, the nature of the deposit may
require a gradual procession to commercial production. If it
subsequently comes to light that the deposit extent is less than
originally forecast, the duration (or size of area) needs to be
adjusted. Uneconomic production and recovery is to be avoided.
Commencement of mining: as soon as possible but a logical

•

•

•

•

Further understanding of
contractor development,
production and economic
models and plans is required
here.
A balance needs to be
established between the
commercial requirements of
contractors and the ability of
the Authority to amend
terms and conditions in
accordance with revised
RRPs.
A working paper needs to be
developed for circulation to
stakeholders.
Guidelines need to be
developed for the following:
o Criteria for contract
duration – resource
specific.
o Application and
evaluation criteria
for a substantive
review.
Application and evaluation
criteria for renewal of an
exploitation contract

Annex III, Article 1 of the Convention.
Annex III Article 17(b)(iii) of the Convention.
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o

•
•

29

The Convention prescribes limited objective criteria:
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•

•

	
  

	
  

development of production areas within the exploitation area 	
  
leading to maximum economic recovery plus development of
infrastructure and transporting and processing construction.
As to periods of renewal / extension, thought will need to be
given as to whether this should be treated as a “fresh” application
and subject to identical rules of process and procedure as the
original application? Bearing in mind the inclusive and
participative approach being taken.
A starting point for the regulations could be:
o Specify a maximum initial period;
o Define the parameters of any renewal against specified
criteria (depletion of ore, commercial viability, contractor
not in material default) and documentation needs;
o Provide for a substantive review period at the end of first
5 years based on pre-determined performance and other
criteria and included in the contract – with the ability of
the Authority to adjust terms etc.
o And other review periods at pre-defined timeframes or
triggered on the happening of specific events.
We insist that the specific conditions attached to the 5-yr
substantive review must (not ‘should’) be established in detail at the
time of the initial application for a plan of work for exploitation, to
enable inclusion in commercial costing of the mining operation. With
regard to the last of the ISA commentary bullets in this section, we
insist that the contractor must be able to “adjust terms” as well as
the ISA. However – any review cannot materially affect the
economic boundaries of the project [Duration, Royalty] unless the
contractor is not working according to its plan of work.
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We concur that more models
and plans must be drafted
with
high
priority.
The
expert(s) selected to do this
must possess the highest,
internationally
recognized
qualifications. Draft Models
and Plans are to be circulated
for comments by stakeholders
before
finalization
and
adoption by LTC/Council.	
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Performance
requirements

This draft regulation
should specify the
production obligations
under a plan of work.

•

•

•

	
  

31

	
  

	
  

•

Guidelines for the evaluation
of Production performance
requirements
under
a
contract for exploitation to
be drafted. To include key
performance criteria and
indicators.
Council to consider as a
matter
of
policy,
in
discussion
with
relevant
stakeholders, a cut-off point
for commercial inactivity.

	
  

Annex III Article 17(2)(c) of the Convention.
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Under the Convention , the Authority is obliged to “establish a
maximum time interval, after the exploration stage is completed
and the exploitation stage begins, to achieve commercial
production”. Allowance here is to be given for construction time
and unavoidable delays.
Then following commercial production, “the Authority shall within
reasonable limits and taking into consideration all relevant factors
require the operator to maintain commercial production
throughout the period of the plan of work”. Need to elaborate on
taking into consideration all relevant factors. That is, in practice,
what factors will potentially delay, halt or suspend commercial
production? Technical and economic conditions will be one
factor.
The mining plan and estimated date of commercial production will
be assessed during the evaluation phase (Feasibility study). The
approved Feasibility study locks the contractor in to the
production undertakings in that study.
A cut-off point needs to be adopted where no commercial activity
has taken place and to afford other operators the opportunity of
developing the resources in that area. The US Deep Seabed
Hard Minerals Act provides a cut-off point of 10 years, unless a
32
contractor can show just cause. Equally, for any periods of
inactivity, should the contractor be required to pay a surface
rent? Arguably, yes but at what rate / level?
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32

	
  

•

Also provision should be made for a contractor to apply for a
suspension in commercial production due to say economic
conditions (see also Revision clause in the contract).
Performance requirements expected of the contractor are key
and arguably form fundamental terms of the contract. Flowing
from the Feasibility study, key performance criteria and indicators
should be established. Guidelines will be needed. For example,
the Feasibility study should provide production estimates for the
mining operation; where recovery falls below such agreed
estimates by a pre-determined percentage, the Authority should
be in a position to require the contractor to improve the efficiency
etc. of the mining operation.

	
  

	
  

See 30 U.S. Code § 1417, Duration of licenses and permits.

	
  

•

•

•

From a commercial perspective, a contractor should be permitted 	
  
to make minor changes to an approved programme of activities
without recourse to the Authority. However, any material changes
should require the Authority’s prior approval. The distinction
between minor and material should be discussed and agreed
during the application and approval process and also reflected in
any guidelines.
It is usual in a land-based mining context that an operator is
required to undertake capacity tests of the mining equipment.
Again, this needs to be considered.
The following could also be included in this section:
o Production takes place in accordance with sound
commercial principles (see “Consideration by the Legal
and Technical Commission” above);
o No subsidization of activities;
o No discrimination;
o Stipulate Council’s powers to investigate and take
measures.
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We concur that guidelines
must be drafted with high
priority.
The
expert(s)
selected to do this must
possess
the
highest,
internationally
recognized
qualifications.
Draft
guidelines are to be circulated
for comments by stakeholders
before
finalization
and
adoption by LTC/Council.	
  

(seventh bullet) We concur with the proviso that this item must
(not 'should') be discussed and agreed and reduced to writing,
including defining what is ‘minor’ and what is ‘material’.
With regard to the last ISA commentary bullet in this section, we
concur that subsidization is to be clearly prohibited (see also
discussion above under Part II: Applications - Consideration
by the LTC, but how will subsidization in practice be identified
and its elimination enforced, particularly with the contractors that
are state-owned enterprises?
We note, in regard to these difficulties, that the EU, with many
more resources than the ISA, still has huge difficulties with its
'state aids' rules which have been in existence since 1956 in the
Treaty of Rome.

Conservation of
the natural
resources of the
33
Area

General obligation to
avoid unnecessary waste.

•
•
•

To permit the Authority to impose reasonable conditions to
prevent waste.
To permit the Council to issue conservation measures to promote
the conservation of the natural resources for future generations.
Visibility of processing and treatment of the ore should be
stipulated.
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A policy in respect of waste
management needs to be
developed.
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This section as currently drafted is unclear and not wholly
consistent with the LOSC. It conflates, and apparently confuses,
“natural resources of the Area” and “resources of the Area.”
These are two different sets of resources, which are defined
differently under the LOSC (see, e.g., LOSC Article 77 for a
definition of natural resources, which includes living resources,
and LOSC Article 133, which defines resources of the Area, which
does not include living resources). The “specific element” in the
draft text setting out a general obligation to “avoid unnecessary
waste”, is required in LOSC Article 150 (b) for resources of the
Area, but not for natural resources of the Area. The phrase
“unnecessary waste” is found nowhere else in the LOSC. This
does not mean that such “unnecessary waste” should not be
avoided for natural resources of the Area, but it is not required by
LOSC Article 150(b). Nor is it required by LOSC Article 145 (b), to
which all three bullets, including the two waste bullets, are linked
in the ISA commentary, but LOSC Article 145(b) does not refer to
waste at all. Conservation of resources, natural and otherwise,
can certainly include waste avoidance, but the legal basis for this
inclusion as set out in this section for natural resources is
incorrect under the LOSC. Furthermore, “unnecessary” in the
context of waste, especially with regard to both natural resources
and their protection and conservation under Article 145 (b) and
LOSC Article 133 resources, for which conservation only is
arguably required under Article 150(b), will require careful
definition. Finally, “natural resources” will also require definition,
as this arguably (cf, e.g., LOSC Article 77) covers a broader range
of resources than the resources as defined in LOSC Article 133.

The proposed action is
necessary, but its legal basis
and scope requires revision.
An action for the middle bullet
is still required.

We concur with the middle bullet, which does correctly relate to
Article 145(b).
Use of sub-

	
  

33

To specify the obligations
on a contractor where

	
  

•

	
  

Not applicable.

	
  

Article 145(b) of the Convention.
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Contractor’s right to sub-contract but also contractors to extract
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contractors

sub-contractors are
engaged.

•

the necessary guarantees for sub-contractor performance.
	
  
The use of sub-contractors should be addressed in the Feasibility
study – full disclosure.
We find it strange that the ISA commentary seeks to impose a
variety of obligations on the contractor with regard to the subcontractors, but then includes no proposed actions for
operationalization of these requirements under the Exploitation
Regulations. Sub-contracting is an area fraught with potential
problems in terms of potential liability for the contractors (see,
e.g. the Deepwater Horizon cases) and this ISA’s plans for this
section should be clarified – and the contractors should state
their preferences.

Vessels
operating in the
Area

To specify the obligations
on a contractor in relation
to vessels undertaking
activities in the Area.

•

•

Requirement for vessels engaged in exploitation activities to
remain in Class and be subject to general international legal
obligations and appropriate conventions.
Need to establish clear line of duties and responsibilities and cooperation between the Authority and the International Maritime
Organization (IMO).

	
  

•

We concur, but reiterate
the need to address the
flag of convenience issue.

We concur. However, the flag of convenience issue must be
addressed.

Protection of
submarine
cables and
pipelines

To specify the obligations
on all parties including
34
notification procedures.

•

•

Procedures to be established to notify submarine cable operator
organizations of a plan of work application showing co-ordinates
of proposed exploitation area(s).
Reporting / notification protocols to be established.

•

Discussions between the
Authority and relevant
representative organizations
formalised.
We concur. Liaison with the
International Cable Protection
Committee (ICPC;
https://www.iscpc.org/) is highly
recommended.

We concur.
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Discussions between the
Authority and the
International Maritime
Organization to be
formalised.
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Health and
safety

To specify the additional
measures that
supplement existing
international
35
agreements.

•

•
•

•

To establish what supplementary duties and obligations the
Authority has as a regulator in connection with health and safety
together with applicable standards.
Training of employees in health and safety procedures.
Labour standards also require consideration.
We concur. Do not forget the standards set by the International
Labour Organization (ILO) for maritime work as well.
http://www.ilo.org/global/standards/maritime-labourconvention/lang--en/.

Training

Training obligations on a
contractor.

•

•

	
  

	
  

We concur.

•

To be submitted as part of the documentation requirements on
application for a plan of work.
Thought to be given to the needs of the future industry and
training programmes targeted accordingly. Training obligations
could also be facilitated under the requirements of a Social
impact assessment and contribution, that is, incremental training
programmes including tertiary scholarships etc.
Note: training obligations of contractor personnel too in matters of
occupational health and safety etc.

	
  

To determine additional
international / DSM-specific
standards and the extent of
the Authority’s remit / duties
and responsibilities.

To establish areas of skills
and talent shortages key to
the development of the DSM
industry.

	
  

34

Arguably an obligation for sponsoring States to have RRPs in place as well. See Article 113 of the Convention.
See Article 146 of the Convention. Relevant international agreements / practices include: International Convention for the Safety of Life at Sea and International
Management Code for the Safe Operation of Ships and for Pollution Prevention (IMO).
35
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Periodic review
of the
implementation
of the plan of
work for
exploitation

As per content of
Exploration Regulations.

•

•
•

Periodic review at 5-year intervals. Contractor is obliged to
implement / adjust its programme of activities for the next five
year period (adaptive management approach).
Greater clarity and guidance will be needed over the substance
and content of these reviews for exploitation programmes.
Additionally certain events will require notification and perhaps
the production of incident or exception reports. For example, if
commercial production falls below average targets, casualties or
the achievement of milestones. Specific conditions may be
imposed which require more regular reporting. Reporting is
obviously a key area of governance under the regime but it
needs to be targeted and relevant to the Authority’s role as
regulator.
(first bullet) Contractor
adjust/implement.

may

(not

‘is’)

be

obliged

•

to

We concur. These Guidelines
must be drafted with high
priority. The expert(s) selected
to do this must possess the
highest,
internationally
recognized
qualifications.
Draft Guidelines are to be
circulated for comments by
stakeholders
before
finalization and adoption by
LTC/Council.

(second bullet) We concur.
(third bullet) Certain events may (not ‘will’) require notification. We
recommend further specification by the Authority of “events” that it
considers subject to notification, and an explanation of how the
Authority sees its regulatory role being implemented in this context.

Termination of
sponsorship

As per Exploration
Regulations.

•

What obligations remain with the contractor post termination?
Does a contractor remain liable for say EMP monitoring
obligations?

Guidelines on Procedures
and Information
Requirements for Review to
be drafted.

•

To establish clarity on post
termination obligations for a
contractor.
We concur
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Responsibility
and liability

As per Exploration
Regulations.

•

•

	
  

	
  
36

	
  

•

Wording of the Exploration Regulations principally reflects the
36
Convention. The liability of the contractor is for wrongful acts.
There is also an overlap in responsibility and liability under the
laws of a sponsoring State. Strict liability may be imposed under
national law.
The area of liability and redress in the Area particularly as
regards environmental damage remains at an embryonic stage of
37
development. Calls for a separate working group to look at this
issue were made in the Stakeholder Survey.

	
  

Legal workshop required to
explore and develop further
principles of responsibility
and liability in the Area.

	
  

Annex III, Article 22.

	
  

(first bullet) This is correct.

	
  	
  
We concur.

(second bullet) Other sources for international environmental
liability law must also be consulted here, including, e.g., the LOSC
itself, the work of the International Law Association, the
International Law Commission, the Madrid Protocol to the Antarctic
Treaty, the Nagoya-Kuala Lumpur Supplementary Protocol on
Liability and Redress on Biosafety and with regard to remedies the
work of the IOPC Fund Conventions offers valuable examples.
(http://www.iopcfunds.org)
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Part IV Protection and preservation of the marine environment
Protection and
preservation of
the marine
environment

General wording in
Exploration Regulations
to be adapted.

•

•

•

Acknowledgement of the general principles and obligations within
the exploration regulations should remain. That is, application of
the precautionary approach, BEP, measures to control pollution.
Should also specify an adaptive management approach as part
of BEP.
A vast amount of work needs to be performed in this area from
agreeing the thresholds of serious harm to the efficacy of PRZs
and IRZs, developing workable environmental targets and
indicators and the application of a precautionary-risk
management framework. Prescriptive regulations and detailed
guidelines will be the ultimate output here; however, it is too early
to draft the same without input from experts, interested
stakeholders, relevant international organizations (e.g. IMO in
respect of marine pollution) and knowledge advancement.
38
Dumping: the 1972 London Convention and the 1996 Protocol
to the London Convention currently exclude the dumping of
wastes or other matter connected with seabed mining activities
from its scope. More specifically Article 1(4)(3) of the 1996
Protocol states “[t]he disposal or storage of wastes or other
matter directly arising from, or related to the exploration,
exploitation and associated off-shore processing of seabed
mineral resources is not covered by the provisions of this
Protocol”.

•

•

This area requires the
formation of targeted expert
workgroups consisting of a
broad range of stakeholders,
including relevant
international organizations.
Specific consideration of
“dumping” RRPs.

37

The Seabed Disputes Chamber of the ITLOS noted “[a]rticle 304…opens the liability regime for deep seabed mining to new developments in international law”,
either under the existing regime or under customary international law. This is further endorsed by the Convention which obliges the ISA Assembly to promote
“international co-operation concerning activities in the Area” and to encourage “the progressive development of international law relating thereto”.
38
Convention on the Prevention of Marine Pollution by Dumping of Wastes and Other Matter.
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•

It would thus seem that the disposal or storage of waste or other 	
  
matter directly arising from “activities in the Area” will need to be
regulated by the Authority as the competent agency /
international body. What will constitute “dumping” in the Area?
E.g. the deliberate disposal of sediment from on-board
processing and vessels and mining collector in emergency
situations? What protection measures will be needed (possible
co-operation between the Authority and the
IMO)?
Regulations should be drafted and the terms for say an EMP
should / could reflect specific waste assessment framework(s),
monitoring and reporting obligations connected with the dumping
of waste (as defined).

	
  
The extensive experience (since 1972) with disposal of waste and
other matter at sea of the London Convention and Protocol must be
utilized. A good starting point is the waste assessment guideline for
the
disposal
of
inert
geological
matter.
See
http://www.imo.org/OurWork/Environment/LCLP/Publications/wag/Pa
ges/default.aspx. No need for the ISA to reinvent the wheel here.
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We concur. Liaison with the
Governing Bodies of the
London
Convention
and
Protocol, and through them
with their dedicated Scientific
Groups,
is
strongly
recommended.
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Environmental
management

To operationalize the
EMP.

•

•

•

•

	
  

	
  

The OSPAR Guidelines for Monitoring the Environmental Impact
of Offshore Oil and Gas Activities (2004-11) provide a sound
basis and guide aimed at environmental monitoring (the design
and conduct of monitoring programmes) of discharges from oil
and gas activities. This can be adapted for the specific
requirements of exploitation activities together with other relevant
best practice identified in the Stakeholder Survey and through
future expert / workshop engagement.
This regulation should oblige the contractor to have an
internationally recognized environmental management system
(EMS) in place e.g. ISO 14001: 1996.
Specialists should conduct independent audits say every 2 years
for the EMP and EMS.
Any material revisions to an EMP to require the prior approval of
the Authority.
Contractors should, in addition to their reporting obligations to the
Authority, make available a public annual statement of its
environmental targets and its performance delivery against
environmental indicators.
We concur.

Specific guidelines on
environmental management
systems to be developed.

We concur. These Guidelines
must be drafted with high
priority.
The
expert(s)
selected to do this must
possess
the
highest,
internationally
recognized
qualifications.
Draft
Guidelines
are
to
be
circulated for comments by
stakeholders
before
finalization and adoption by
LTC/Council.
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Emergency
orders

As per Exploration
Regulations.

•

•

•

This is an area that requires further detailed input as to its
practical operation. While the rationale behind emergency
measures is sound, its practical application may be limited.
Consequently, a focus on and during the application, reporting,
inspection and review processes of contractor risk management
systems and processes will be of greater significance, including a
contractor’s Emergency response and procedures plan. While
this regulation is targeted at the protection of the marine
environment, human health and safety is of fundamental
importance.
39
Can draw on much existing best practice where relevant,
including reporting protocols.

We concur.

We concur.
Strategic
environmental
management
plan (SEMP)

The requirement to
conduct regional SEIAs
and deliver regional
SEMPs.

•

•

•

	
  

	
  

Secretariat to review
contemporary best practice
in the field of marine disaster
management and
responding to emergency
situations including the
lessons learned.

•

This regulation would place an obligation on the Authority to
conduct a Strategic environmental impact assessment(s) of the
Area and to develop Strategic environmental management
plan(s) (SEMPs) including the development of APEI’s.
The issue of regional SEMPs for the Area drew much discussion
from stakeholders and the need to have SEMPs in place prior to
commercial exploitation.
The regulation should specify the objectives of the SEMPs.

	
  

Regional workshops and cooperation to be developed to
formulate regional SEMPs.

	
  

39

For example, stakeholders suggested: International Convention on oil pollution preparedness, response and cooperation, 1990; IMO Pollution Incident
Response Planning Resolutions MEPC.54(32) & MEPC.85(44); EPA (US) Area Contingency Planning Handbook and EU Directive 2012/18/EU on control of
major-accident hazards involving dangerous substances.

29
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Draft
regulation
description4

Specific elements

	
  

	
  

	
  

	
  
Rights of coastal
States

Commentary / suggested content

•

The wording from the
Exploration Regulations
remains relevant.

•

Actions for
operationalization of draft
regulation

See also contractor EMP obligations under Part II above: a need 	
  
for co-operation and harmonization of SEMP and contractor EMP
deliverables.
We concur.
We concur.
Reference to any likely impacts on coastal states should be
addressed in the EIS, where considered significant. See also
“Size and location of exploitation area(s) covered by the plan of
work” above.

•

We concur.

We concur.
Environmental
bonds and
performance
guarantees

To provide for a bond or
financial guarantee where
requested by the
Authority.

•

•
•
•

The necessity for a bond or related performance guarantee
requires detailed consideration together with the form that any
bond / guarantee should take: cash deposit, parent company
guarantee, State guarantee, financial institution letter of credit –
and associated investment grade of any issuer. Cash bonds are
preferable. The terms of its release and what can be deducted
against the deposit must be established.
For commercial operators there is generally a preference for
commercial insurance rather than bonds.
Importance of equality of financial treatment and comparable
financial obligations across the contractor base.
Not all jurisdictions request a bond in practice under mining
regimes but may make provision in their regulations for a bond,
particularly to secure any closure obligations (restoration /
rehabilitation). In the case of activities in the Area these
obligations may be minimal (save for any post closure
monitoring) and a cash bond or guarantee connected with the
performance of the EMP may be more preferable.
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None at this stage.

•

The interaction between
commercial insurance and
bond mechanisms needs to
be investigated together with
the terms and conditions,
including appropriate
quantum of any bond.
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Restoration and
rehabilitation of
the marine
environment

A general restoration
obligation where
restoration is feasible
seems appropriate.

•

•
•

40

To include a general restoration obligation. Restoration to occur
where directed to do so by the Council. This would be based on
the Commissions’ recommendations that would take account of
the likely effectiveness of techniques based on necessity;
technical feasibility; and cost-efficiency on the basis of a cost
benefit analysis, where such quantification can be reasonably
assessed.
Restoration will also be impacted by “passive rehabilitation”, that
is, the ability for natural recovery to occur.
“Restoration” & “rehabilitation” will require appropriate legal /
scientific definition in a marine environment context.

•

None at this stage.

(first bullet) We do not agree that a “general restoration obligation”
It will be necessary to begin
is appropriate, either scientifically or legally. It is probably not even
work on these definitions, as
feasible. The consensus of the stakeholders that the focus should
they relate to closure plans.
be on impact minimization and mitigation, which is currently
	
  
	
  
relegated to a footnote, should be placed as the primary general
obligation on contractors. Restoration can be a part of impact
minimization and mitigation, but as the 3rd bullet correctly points
out, careful scientific and legal definition tailored to the deep sea
environment is required before any such obligations are imposed.
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Adaptive
management
approach

A regulation that better
defines adaptive
management.

•

All actors to adopt an adaptive management approach to
exploitation activities. Adaptive management may include:• The permitting of exploitation operations to proceed on a
smaller scale or for shorter defined periods of time in order to
assess impacts on the environment and on human health
and safety;
• The duration of any approval of an EMP;
• The frequency of review periods to be imposed by the
Authority; and
• Additional reporting obligations under an EMP.
• Note: this approach should be balanced with the commercial
(economic) viability of operations (principles of sustainable
development). Development of cost-benefit analysis models
needed.

•

We concur.

We concur

40

General consensus by stakeholders for focus to be on impact minimisation and mitigation measures rather than restoration at this time.
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Adaptive management in
connection with exploitation
activities in the Area
requires further elaboration
with interested parties.
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Seabed
sustainability
fund

To establish a seabed
sustainability fund with
targeted objectives.

•

•

•
•
•

•

•

The idea and rationale of a fund is for the Authority to be in a
position, based on expert recommendations, to direct further
research e.g. in relation to marine ecosystems in the Area and to
41
develop institutional capacities.
At the moment the Authority / Common heritage of mankind are
in a “Catch 22” with no budget for large-scale research activities.
Research remains a principal obligation for contractors.
The fund could be financed by way of a levy e.g. USD x per wet /
dry ton of ore recovered on board the mining vessel.
Contributions to the fund could also be considered an element of
social contribution.
The fund could target the development of technology, which also
presents a revenue stream opportunity for the fund (e.g. patent
royalties).
Such a funds merit and appeal has yet to be tested but there is a
strong rationale for such a fund.

A working paper to be
drafted articulating the
concept and objectives of
such a fund for circulation to
interested parties.

Not all contractors will be
mining; therefore the proposal
to fund by means of an ore
levy is not equitable. If
contractors are to fund it, then
all of them must contribute,
and a basis for funding that
applies to them equally must
be found.
Environmental
liability trust
fund

As recommended by the
Seabed Disputes
42
Chamber of the ITLOS.

•

•

	
  

	
  
41

	
  

None at this stage.

	
  

The concept of such a fund originated from the Stakeholder Survey and is based on the Aggregates Levy Sustainability Fund in the United Kingdom. The
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The rationale for such a fund stems from a potential
environmental liability gap. The merit of such a fund was
presented in the Stakeholder Survey.
Given the suggested Seabed sustainability fund above, the need
for an additional fund requires consideration. However, the
rationale for this fund is different and could be funded by
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rationale for such a fund is also supported by other stakeholder comments including the development of a non-fault based mechanism for research in the deep sea
environment.
42
International Tribunal for the Law of the Sea: Case No. 17: Responsibilities and obligations of States sponsoring persons and entities with respect to activities in
the Area (Request for Advisory Opinion submitted to the Seabed Disputes Chamber).

	
  

	
  

	
  

	
  

allocating a portion of production royalties received by the
Authority.

	
  
	
  

The IOPC Fund system provides a useful example here. Not all
contractors will be mining; therefore the proposal to fund by means
of an ore levy is not equitable. If contractors are to fund it, then all of
them must contribute, and a basis for funding that applies to them
equally must be found.
Human remains
and objects and
sites of an
archaeological
or historical
nature

The wording of the
Exploration Regulations
remains relevant.

•

The SIA and action plan should address any specific matters
relating to the cultural heritage in the exploitation area(s).

•

None at this stage.

We concur.

We concur.
Part V Confidentiality
Confidentiality
of data and
information &
Procedures to
ensure
confidentiality

The wording of the
Exploration Regulations
may be relevant.

•

•

•

Amendment of the Exploration Regulation’s wording may be
required in the light of any agreed public participation and review
processes. The principles of the EITI are also relevant here.
There is a call, within the Stakeholder Survey for a presumption
that all data is public (including contracts for exploitation etc.)
unless demonstrated otherwise. This would not extend, however,
to confidential information and data.
Data flow and participation / review processes will drive any
amendment of the confidentiality provisions here. Best practice is
to be sought.
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Confidentiality is raised as a
high-level issue under
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(first and third bullet) We concur.

See our comments on this
item in Section IV.

(second bullet) This statement is inherently contradictory and
inconsistent with the LOSC.

Part VI General procedures
Notice and
general
procedures

The wording of the
Exploration Regulations
remains relevant.

•

•

None.

We concur.

We concur.

Recommendations
for the guidance
of contractors

The wording of the
Exploration Regulations
remains relevant.

•

This provision may need to be “updated” as to the processes
necessary to draft and adopt such recommendations, including
the necessity for expert input and review by interested parties
where applicable.

•

The process of issuing
recommendations by the
Commission needs review.
We concur.

We concur.
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Duty to
cooperate

A general duty on all
parties to co-operate and
exchange information is
necessary.

•

•

•

A general regulation to stipulate the Authority’s obligation to cooperate with a sponsoring State (and vice-versa) where required.
Member States should equally be under a duty to co-operate and
assist the Authority (and vice-versa).
A duty to co-operate with the Authority is not only essential for
“joint” investigation and enforcement of operational obligations,
but also of sharing information for financial auditing purposes. In
practical terms once an ore vessel has left the Area, what
“control” will the Authority have over auditing for say royalty
payments? Access by a Member State to customs and related
documentation when the vessel arrives in a Member State port or
shipments to the treatment and processing plants will be crucial.
Aside from “co-operation”, perhaps an exchange of information
provision is applicable here as well defining the types of
information that needs to be shared to allow the Authority and
Member States (and sponsoring States) to discharge their duties
to the common heritage of mankind.

None but see Section 4:
Summary of high level
issues.

See our comments on
this in Section IV.

We concur.
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Part VII Enforcement, offences & penalties
Inspection

To include inspection
regime in headline
regulations rather than
standard terms of
contract.

•

•
•

•

•

•

	
  

	
  

The general wording of the Exploration Regulations (contract)
should be retained. However, the inspection regime requires
detailed input, an understanding of any potential overlaps with
sponsoring State regimes and its funding and independence.
Use of best technology for remote supervision / “inspection”.
Need parameters for:
•
What will be inspected?
•
The qualifications of inspectors? Multi-disciplined or
specific focus?
•
The training of inspectors?
•
Production of an inspector’s manual.
•
Code of Good Practice on integrity, professionalism and
transparency (see Paris MOU / Regional Port State
Control).
Option here for Member States to nominate their nationals as
inspectors. But for such nationals not to be permitted to inspect
operations involving their nationals or persons under their control
where a Member State is say a sponsoring State.
In a DSM context, could explore possibilities of cooperation
between the Authority’s Mining Inspectorate and Regional PSC
MOUs to collaborate on gathering and sharing data on
contractors’ compliance with their obligations, including mining
equipment certification and standards (apparently being
developed by classification society ABS and maybe others),
contingency, safety plans and other plans relevant to the Mining
Inspectorate.
(See also ”Duty to co-operate” above, which will also be of
relevance here).

Develop a working paper
setting out a suggested
structure and options,
including funding, for the
operation of an inspection
regime, taking account of
comments made in the
Stakeholder Survey.

We concur.

We concur.
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Offences &
penalties

	
  

Specific, measurable
offences to be defined
together with associated
penalties.

	
  
Part VIII Disputes
Settlement of
disputes

As per Exploration
Regulations.

A specific list of offences to be included in the regulations, as
amended by the Council as appropriate. Parallels can be drawn
from existing regimes.
• Penalties can either be included in an annex to the regulations,
as amendable by the Council.
• General characteristics: proportionality; escalation process (i.e.
warning process, agreement for remedial action; enforcement
notice; administrative penalty etc.). Penalties ideally against
We concur.
measurable parameters (targets, thresholds) rather than
breaches of procedural obligations?

•

Opportunity to consider “lower level” administrative appeals for
the plan of work application process? That is, a simpler appeal
mechanism for the Commissions’ recommendations on the
outcome of a plan of work or its constituent elements.

•

•

•

•

Desktop review to be
undertaken on existing /
comparable regimes.
Interaction with sponsoring
State offence and penalty
regime to be understood.
We concur.	
  

A technical working paper
needs to be prepared to set
out dispute resolution
options under the
Convention.
We concur.

We concur.
Part XI Resources other than [mineral category]
Resources other
than [mineral
category]

As per Exploration
Regulations.

•

None.

•

None.

As per Exploration
Regulations.

•

Given an adaptive management approach, in the early stages of
development, the exploitation regulations will benefit from an
annual evaluation.

•

None.

Part X Review
Review

We concur.

We concur.
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Annex II Contract for exploitation
A full analysis of the proposed standard clauses for a contract for exploitation is not given below. Many of the standard clauses including
development, production and performance obligations will flow from the headline regulations. However, there are 5 suggested provisions
below that require action and / or consideration.
Clause relating
to:-

Commentary

“Dealings” or
arrangements

•

•

•

Annual Reports

•

•

•

Action

A contractual clause (or regulation) may be needed to deal with any unfair or uneconomic
practices (Annex, Section 6 of the Agreement) that occur in the downstream process. This needs
expert consideration but there could be agreements, transactions or arrangement that may
require the prior consent of / notification to the Authority (Council).
This is a specialist area and requires expert input. That said, transparency, exchange of
information and co-operation will facilitate any appropriate obligations on the Contractor (and
Member States under the Agreement).
Financial arrangements downstream may also impact the financial payment system depending on
its final formulation, including non-arm’s length sales.

Expert input required in
connection
with
the
development of RRPs (under
the Agreement) relating to
unfair and / or uneconomic
practices (in accordance with
the requirements of the
Agreement).
See
also
“Undertakings” above.

See our comments above under Undertakings.

We concur.

Guidelines will need to be prepared to determine the format and content of a contractor’s annual
report to the Authority. Subject to specifically agreed confidentiality criteria, these should be made
publicly available (or as a minimum, part thereof) under the transparency principle.
There also needs to be standardization in reporting. A template(s) needs to be devised for this
purpose together with an analysis of actual performance against previously agreed performance
indicators.
Though this clause speaks to “Annual Reports”, there will be other specific contractor reporting
obligations under the regulations.

Guidelines for the
Preparation of Annual
Reports to be drafted.

We concur.

We concur.
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Clause relating
to:-

Commentary

Insurance

•
•

•
•

Action

Requirement to maintain insurance in accordance with approved plan of work. Annual evidence
required.
Requirement to maintain with “financially sound and reputable insurers” – consistent with Good
Mining Industry Practice. This is a specialist area, not least when combined with environmental
liability insurance. Specific guidance and advice is required for the Authority to have a full
understanding of products available, including deductibles, and their efficacy.
More prescriptive description of insurance requirements required.
See also “Environmental bonds and performance guarantees” above.

Discussions with contractors,
the insurance industry and
other stakeholders needed
here to gain knowledge and
understanding of insurance
specifics, including
limitations, exceptions and
exclusions.
Industry suggests consulting
P&I clubs.

Suspension and
termination of
contract and
penalties

Revision

•

•

•
•

•
•
•

Wording from Exploration Regulations to be retained. However, clarification needed over serious
43
persistent and wilful violations; and what are considered fundamental terms of the exploitation
contract?
Fundamental terms of the contract can be specifically defined in the contract. Serious and
persistent can be clarified in guidance notes reflecting a penalty regime.

Technical paper to clarify
meaning of serious persistent
and wilful violations based on
existing best practice in
extractive industries.

We concur.

We concur.

The revision clause in the Exploration Regulations is of greater significance to exploitation
contracts.
The clause is to be taken from Annex III, Article 19 of the Convention. As an immature industry, it
will be difficult to anticipate all eventualities. However, some guidance should be considered in
terms of understanding the concepts of inequitable, impracticable and impossible contained in
Annex III, Article 19.
Equally, any review periods provided for in the regulations could ease the operation of this
contractual provision.
Transparency of any agreed changes to the terms of a contract is key; hence a disclosure
provision should be reflected, subject to confidentiality provision.
Could include suspension of operations for market conditions (note: obligations under an EMP to
continue).

Technical paper to clarify
meaning
of
inequitable,
impracticable and impossible
referenced in Annex III,
Article 19, Convention.
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We concur.

43

We concur.

Annex III, Article 18 of the Convention.
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Section 3: Summary of the response of the Legal and Technical
Commission to Stakeholder Survey submissions
The Commission acknowledges submissions made to the Stakeholder Survey and takes this opportunity to thank all those who have
responded. The submissions received to date are from: 20 Members of the Authority (includes responses from statutory bodies,
governments, ministries and departments); 9 contractors; 13 non-governmental organizations; 4 scientific and research institutions,
6 private entities and 3 individuals.
A synthesis of submissions to the survey has been undertaken by the Secretariat. Submissions not asked to be kept
confidential were placed on the website of the Authority; others remain confidential. The Commission took account of all
submissions in its development of the draft framework for the Exploitation Regulations.
The Commission is however aware that submissions anticipated particularly from many Member States have not been received
so far. It is hoped that this Report will provide an opportunity and encourage those that have not responded to do so. These
responses are requested to be submitted to the Secretariat not later than mid-May 2015 so that they can be considered in the
further development of the framework before the Council meets in July 2015. A wider stakeholder base will also permit the
Commission to better categorise stakeholder groups and interests.
Stakeholders who responded to the 2014 Survey are also invited to provide further comments on this Report no later than mid-May
2015.
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Section 4: Summary of high level issues
The Commission has considered a number of high level issues relating to both the strategic approach to and operational
development of a regulatory framework. This Section 4 summarises these high level issues. Where applicable, actions flowing
from a discussion of the issues will be reflected in the Draft action plan in Section 5 to this document.
It is also likely that these issues will emerge into the regulatory framework in one form or other.
At this stage, comments are invited as to whether (1) any high level issue is considered as missing from the list; (2) that the
commentary appropriately reflects understanding of the issue and (3) how these issues could be incorporated into the framework.
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High level issue

Commentary

1. Information and data –
what we know, what we
don’t know, what we
need to know

The Authority is currently operating in a data deficient environment, particularly as regards
resource data and environmental data. It is recommended that the Authority establish a fit-forpurpose data management strategy as a matter of priority. This is relevant for both the
development of the regulatory framework and on-going informed decision-making.

2. An interim framework

The basic draft framework at Section 2 of this document is a starting point to facilitate constructive
dialogue with stakeholders and to aid identification of further areas of study and expert input. As a
consequence of 1. above, the framework will remain very much “work-in-progress” until such time
as knowledge gaps can be filled.

3. One exploitation
framework?

It is recommended at this stage that the core rules, regulations and procedures (RRPs) are set out
in one over-arching framework. Resource-specific RRPs can be developed at a later stage.
However, an initial focus will be placed on a regulatory framework for polymetallic nodules.
Industry agrees

4. Activities in the Area –
clearly defined boundary
points?

The specific boundary points for defining activities in the Area and the specific obligations and
duties of the various actors, including that of the Authority, is unclear. This includes the potential
overlap with the competencies of other relevant international organizations including the
International Maritime Organization. A clear picture of boundary points, including those relevant to
environmental, financial and resource conservation matters needs to be drawn.
The industry does not consider that this is an immediate problem at all. The IMO and the LC/LP's
responsibilities are clear enough. The cable industry can be consulted through the ICPC.
An important problem is what to do if an entity intends to explore for or exploit marine genetic resources in a
mining contract area in the CCZ. At present there is no international body with the requisite authority there
internationally to whom the contractor can turn. It is suggested that the International Tribunal on the Law of
the Sea be requested to provide an advisory opinion on this problem.
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5. The transition between
exploration and
exploitation phases

44
45

Aside from the issue of the extension of contracts for exploration, two further issues are relevant.
First, the need to develop a process and procedures for prior environmental impact assessment for
specific activities undertaken under a contract for exploration.44 Secondly, for reasons of
commerciality, it is recommended that the concept of a provisional mining licence45, while having
some merit, is forgone and that a substantive review period against pre-determined performance
indicators is undertaken within a 5-year period from the commencement date of a contract for
exploitation.

See IBSA/19/LTC/8.
See ISA Technical Study: No. 11 at page 4 for background.

6. Risk assessment,
evaluation and
management

The development of risk assessment and risk management standards and systems (for
environmental, occupational health and safety and operational risk) is fundamental to the orderly
development of activities in the Area. It is recommended that the Authority gains a better
understanding of the risk profile (hazards and classification) of anticipated exploitation operations
through dialogue with contractors and other relevant experts plus ability to draw on existing risk
frameworks in related sectors, including oil and gas.46

7. Time limits and costs

The need for certainty and fairness in the regulatory process points toward clearly prescribed time
limits. Time-scales can be benchmarked against best practice mining regimes and be modified to
take account of the decision-making structure of the Authority. Equally, the operation of the
framework must be cost-effective and the sharing of its costs discussed.

8. Confidentiality

A tension could exist between the existing confidentiality provisions contained in the Exploration
Regulations47 and the transparency demands of an exploitation framework, particularly public
access to relevant data and information and participation in the environmental decision-making
process.48 There is a growing call in the extractive industries for greater levels of transparency
through information disclosure49 and a presumption that information relating to contracts and
activities under contracts is publicly available50, save for confidential information.51 The issue of
publicly available information and meaningful stakeholder participation in the decision-making
processes is a policy matter for the Authority in discussion with interested stakeholders.
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46

Other assessment frameworks recommended by stakeholders includes: Assessment Framework for Scientific Research Involving Ocean Fertilization LC 32/15, annex 6 (IMO
parties); Specific Guidelines for the Assessment of Carbon Dioxide for Disposal into Sub-seabed Geological Formation LC32/15 annex 8.
47
See Regulations 36 and 37 PN Exploration Regulations.
48
See The UNECE Convention on Access to Information, Public Participation in Decision-making and Access to Justice in Environmental Matters, Aarhus, 25 June 1998. See
also IFC Performance Standards on Environmental and Social Sustainability, January 2012.
49
For example, the Extractive Industries Transparency Initiative.
50
Model Mine Development Agreement, MMDA 1.0, International Bar Association.
51
Relating to “commercial”, “economic”, “property” and “business secrets” etc.

9. Effective protection for
the marine environment
from harmful effects

The importance of a number of environmental protection and mitigation tools under the Convention
and the procedural obligations to deliver the same is vital. It is recognised that the Authority and
other actors should adopt an ecosystem-based approach to environmental management in the
Area. Additionally, it is recognised that specific criteria and guidance must be developed for
concepts such as “significant adverse change” and “vulnerable marine ecosystems”; to this end the
Authority can draw upon existing best practice definitions52 and work already in progress across
the stakeholder base. Equally, the development of a precautionary risk management framework is
fundamental to the delivery of protection goals.

10. “Internationally
recognized standards”
and their significance in
exploitation activities

Standard(s) development as part of good mining industry practice53 is a pre-requisite to the orderly
development of the industry and a key consideration for the regulatory framework across a broadrange of subject matter. The content and credibility of industry standards should be delivered
through consensus-building and a multi-stakeholder approach. Many international standards54,
including those developed in the oil and gas sector, will be directly applicable to exploitation
activities. Indeed many standards have been suggested by stakeholders.55 Others will require
modification and development. Standard(s) development should, primarily, be an industry-driven
initiative.56

52

For example, under the UN FAO International Guidelines for the Management of Deep-Sea Fisheries in the High Seas and the Convention on Biological Diversity’s
criteria for Ecologically or Biologically Significant Marine Areas (EBSAs).
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See Annex III, Article 17(1)(b)(xii) of the Convention relating to the adoption and application of mining standards and practices.
Also need to consider regional or country standards which may be equivalent to, based on or have a higher level of standard. E.g. EU Regulation (EC) No 761/2001
Eco-management and audit scheme (EU).
55
For example: Code for Environmental Management of Marine Mining (IMMS); ISO 14001; ISO 9001/9002; ANZI Z10 or OHAS 18001 (health and safety management systemrelated).
56
Ultimately standards will need to be backed-up by the necessary regulatory checks and balances: reporting, notification, inspection and independent audit obligations
and procedures. That is, a general question of how standards will be enforced.
54

11. Sponsoring State(s) and
the Authority – a clear
division of duties and
responsibilities?

It is not believed that the division of duties and responsibilities is clearly defined between a
sponsoring State and the Authority. This relates to matters including enforcement and monitoring /
inspection, offence and penalty systems, liability and responsibility of a contractor etc. From a
contractor’s perspective there is the potential for a duplicative regulatory burden. This needs to be
clarified and duties and responsibilities more clearly defined. Equally, this also points to effective
co-operation between the Authority and a sponsoring State.

12. “High-grading” of mineral
deposits

The issue of “high-grading” was addressed in the Stakeholder Survey and drew a number of
diverging stakeholder opinions including: that a grading policy should be a matter for commercial
determination; that low-grade mining could become economical over time as technology develops
and that high-grading potentially minimizes the environmental footprint (“untouched” lower grade
areas). Other stakeholders made reference to the exploitation of an “average balanced grade”. The
issue of grading policy needs further consideration with interested parties, including “typical” breakeven cut-off grades (economic and technical feasibility) and environmental policy considerations.

13. Other: existing best
practice, learnings, cooperation and
information-sharing

Other aspects of relevance include the need to draw on existing best practice and not to “reinvent
the wheel” and to identify any defects and learnings from the current exploration application and
implementation process, including new ways of doing business identified by the Commission.
Additionally, the general need for co-operation and information sharing will be fundamental to the
effective operation of the regulatory framework.
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“comments are invited as to whether (1) any high-level issue is considered as missing from the list; (2) that the commentary
appropriately reflects understanding of the issue and (3) how these issues could be incorporated into the framework.”
Comments:
(1)

No high-level issue is missing from this list.

(2)

(a) The commentary appropriately reflects understanding of the following issues, numbered as per the list in the document:

Issues 1, 2, 3 (we concur to focus on nodules as the first priority), 5, 6, 7, 8 (we note that confidentiality is also a legal, not just a
policy issue, because some information is legally protected), 9, 10, 11 (we note that this issue should be addressed with high
priority), 12 (we note that “high-grading” is a purely commercial one*), and 13 (we reiterate that “new ways of doing business” must
be clearly described).
(2)

(b) The commentary requires further consideration for issue 4, as follows:

In the absence of concrete examples of overlap or confusion, we are not persuaded that this issue of overlapping competencies
exists at a level where it needs to be dealt with as an urgent matter. However, the commentary does not address one issue of
competency that is more salient. No competency has been assigned to the ISA or to any other international body under
international law, except perhaps by inference to the parties to the LOSC (insofar as they can be considered a body, in the absence
of a formal secretariat or central implementing mechanism) with regard to the regulation of activities in the Area that do not involve
exploration for and exploitation of the resources of the Area as defined in LOSC Article 133(a). Such other resources would include,
e.g., living resources and marine genetic resources. It is not clear at all to whom the contractor or the ISA could complain if an entity
initiated such activities in a contract area, or indeed what the legal basis for such a complaint would be. We suggest that an
advisory opinion from the Law of the Sea Tribunal be requested as a matter of urgency.

(3)
Subject to our comments on individual items and issues, overall the proposed mechanisms for incorporation of these issues
into the framework as set out in Section Two and in the present Section Four, form a constructive basis for further development of
the exploitation regulations.
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Section 5: Draft action plan
This draft action plan is derived from Section 2 of this report “Draft framework for the Exploitation Regulations” which, when further
developed by July, will be reported to Council for its consideration.
The plan at this stage attempts to identify in a simple way the areas of priority as follows (the dates indicated are those of the
anticipated upcoming meetings of the Commission):

•
•
•

Priority A: Initiate by July 2015;
Priority B: Initiate by February 2016;
Priority C: No action anticipated at this time.
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Draft regulation description

Actions for operationalization of draft regulation

Use of terms and scope

•

This section will evolve as the regulatory framework evolves. Definitions should reflect internationally
agreed and accepted definitions where possible. Involvement of marine jurists and linguists.

C

Form of applications

•

Guidelines for the Preparation of a Plan of Work for Exploitation need drafting, including a standard
application form.
Development / licensing of an online application management system.
Thought to be given to “new ways of doing business” as highlighted by the Commission in the context of
exploration and its impact(s) on exploitation applications.

A

•
•

C
A

Financial and technical capabilities

•

Guidelines for the Preparation and Evaluation of information relating to Financial capability and Technical
capability to be drafted. These can reflect best practice from national regimes and detailed responses in
the Stakeholder Survey.

A

Undertakings

•

A working paper requires preparation by an expert familiar with the international trade issues raised by
Annex, Section 6(1)(b) of the Agreement and specific RRPs drafted.

C

Equity interest in a joint venture
arrangement

•

Action plan for operationalization of the Enterprise to be developed.

C

Feasibility study

•
•

Guidelines for the Preparation and Evaluation (criteria) of a Feasibility study to be drafted.
Have any “blueprint” feasibility studies been developed for exploitation activities which can be adopted by
the Authority? (To ensure consistency and comparability in applications).

A

Environmental impact statement

•
•

Draft EIS template in Technical Study No.10 to be reviewed and updated.
Guidelines for the Preparation and Evaluation of an Environmental Impact Statement to be drafted. Should
include simple rating criteria. Needs to be resource-category specific.
[It is recommended that the above be undertaken by an expert and a draft template and guidelines

A

•

57

57

The ISA Secretariat is preparing a discussion paper on this matter for presentation to the Commission at its July 2015 meeting.
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Draft regulation description

Actions for operationalization of draft regulation

	
  

circulated for comment by interested parties].
Environmental management plan

•
•
•
•
•

	
  

EMP template needs to be drafted.
Guidelines for the Preparation and Evaluation of an Environmental management plan to be drafted.
Similar to EIS, it is recommended that the above be undertaken by an expert and a draft template and
guidelines circulated for comment by interested parties.
Guidelines for the design and monitoring of Preservation Reference Zones and Impact Reference Zones to
be developed. This may require an expert working group.
Possible multi-stakeholder workshop(s) post development of EIS and EMP templates.

B

Social impact assessment and action plan

•

Discussion to be advanced on a social action plan for the Area and a call to stakeholders to make
contributions to this discussion.

B

Financing plan

•

Template Financing plan to be drafted.

C

Closure plan

•

Template closure plan and Guidelines for the Preparation and Implementation of a Closure plan (including
post-decommissioning surveys and monitoring) to be drafted.

B

Size of exploitation area covered by the plan
of work

•

There are matters of policy to be addressed by the Council. Specific guidelines then need to be drawn up
to identify the criteria to be applied in assessing the size and location of exploitation area(s). It is likely that
additional expert input is required here and / or initial thoughts of contractors as to their proposed
exploitation areas and production requirements.

B

Public review of the environmental impact
statement and environmental management
plan [and social impact assessment and
closure plan]

•

A working paper needs to be drafted setting out the public participation options and procedures available,
including independent expert review(s), based on stakeholder submissions and best practice regimes. The
paper can then be circulated to stakeholders for comment.

A

Consideration by the Legal and Technical
Commission

•
•

Detailed guidelines will be needed in respect of evaluation criteria to be used by the Commission.
A technical working paper needs to be drafted to elaborate on the concept of sound commercial principles
(see 1994 Agreement, Annex, Section 6(1)(a)).
A technical working paper is required to elaborate on substantial evidence of risk of serious harm to the
marine environment in the case of area(s) disapproved for exploitation.

•
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Draft regulation description

Actions for operationalization of draft regulation

Consideration and approval of plans of work
for exploitation by the Council

•

Should any specific Council procedures and criteria be developed here?

B

Rights of the contractor

•

Consideration to be given to this by the Secretariat (clarity on rights being granted).

B

Obligations of the Authority

•

Consideration to be given to this by the Secretariat (clarity on Authority’s obligations).

B

Legal title to minerals

•

Consideration of the phrase “recovery in accordance with the Convention” requires a technical working
paper to be drafted.

B

Duration of contracts

•
•

Further understanding of contractor development and production models and plans is required here.
A balance needs to be established between the commercial requirements of contractors and the ability of
the Authority to amend terms and conditions in accordance with revised RRPs.
A working paper needs to be developed for circulation to stakeholders.
Guidelines need to be developed for the following:
o Criteria for contract duration – resource specific.
o Application and evaluation criteria for a substantive review.
o Application and evaluation criteria for renewal of an exploitation contract.

A

Guidelines for the evaluation of Production performance requirements under a contract for exploitation to
be drafted. To include key performance criteria and indicators.
Council to consider as a matter of policy, in discussion with relevant stakeholders, a cut-off point for
commercial inactivity.

C

•
•

Performance requirements

•
•

Conservation of the natural resources of the
Area

•

A policy in respect of waste management needs to be developed.

C

Vessels operating in the Area

•

Discussions between the Authority and the International Maritime Organization to be formalized.

A

Protection of submarine cables and pipelines

•

Discussions between the Authority and relevant representative organizations formalized.

A
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Draft regulation

Actions for operationalization of draft regulation

Health and safety

•
•

To determine additional international / DSM-specific standards / development of best practice
Emergency Response Plan and Procedures.
Guidelines on the placing of floating installations and related safety zones in the Area to be
developed in conjunction with IMO.

B

Training

•

To establish areas of skills and talent shortages key to the development of the DSM industry.

C

Periodic review of the implementation of the
plan of work for exploitation

•

Guidelines on Procedures and Information Requirements for Review to be drafted.

C

Termination of sponsorship

•

To clarify post termination obligations for a contractor.

C

Responsibility and liability

•

Legal workshop required to explore and develop further principles of responsibility and liability in the
Area.

C

Protection and preservation of the marine
environment

•

This area requires the formation of targeted expert workgroups consisting of a broad range of
stakeholders, including relevant international organizations. Specific areas to be identified
including RRPs for “dumping”.

B

Environmental management

•

Specific guidelines on environmental management systems to be developed together with
reporting requirements.

C

Emergency orders

•

Secretariat to review contemporary best practice in the field of marine disaster
management and responding to emergency situations including the lessons learnt.

A

Strategic environmental management plan

•

Regional workshops and co-operation to be developed to formulate regional SEMPs.

B

Environmental bonds and performance
guarantees

•

The interaction between commercial insurance and bond mechanisms needs to be investigated
together with the terms and conditions, including appropriate quantum of any bond.

A

Adaptive management approach

•

Adaptive management in connection with exploitation activities in the Area requires further
elaboration with interested parties.

C
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Draft regulation

Actions for operationalization of draft regulation

Seabed sustainability fund

•

A working paper to be drafted articulating the concept and objectives of such a fund for
circulation to interested parties.

Confidentiality of data and information &
Procedures to ensure confidentiality

•

Confidentiality is raised as a high-level issue under Section 4 to this paper.

Priority
Action
(A, B or
C)
B

C

Priority A

Recommendations for the guidance of
contractors

•

The process of issuing recommendations by the Commission needs review.

C

Inspection

•

Develop a working paper setting out a suggested structure and options, including funding, for the
operation of an inspection regime.

C

Offences & penalties

•
•

Desktop review to be undertaken on existing / comparable regimes.
Interaction with sponsoring State offence and penalty regime to be understood.

B

Settlement of disputes

•

A technical working paper needs to be prepared to set out dispute resolution options
under the Convention.

C

Annex II Contract for exploitation

Actions for operationalization

“Dealings” or arrangements

•

Expert input required in connection with the development of RRPs (under the Agreement) relating
to unfair and / or uneconomic practices (in accordance with the requirements of the Agreement).
See also “Undertakings” above.

C

Annual Reports

•

Guidelines for the Preparation of Annual Reports to be drafted.

C

Insurance

•

Discussions with contractors, the insurance industry and other stakeholders needed here to gain
knowledge and understanding of insurance specifics, including limitations, exceptions and
exclusions. See also “Environmental bonds and performance guarantees” above.

A
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Annex II Contract for exploitation

Actions for operationalization

Suspension and termination of contract and
penalties

•

Technical paper to clarify meaning of serious persistent and wilful violations based on existing best
practice in extractive industries.

C

Revision

•

Technical paper to clarify meaning of inequitable, impracticable and impossible referenced in
Annex III, Article 19 Convention.

C

High level issues

Actions for operationalization

Information and data – what we know, what
we don’t know, what we need to know

•

It is recommended that the Authority establish a fit-for-purpose data management strategy as a
matter of priority.

Risk assessment, evaluation and
management

•

It is recommended that the Authority gains a better understanding of the risk profile of proposed
exploitation operations through dialogue with contractors (identification of hazards and potential
incident categories).

Effective protection for the marine
environment from harmful effects

•

Specific criteria and guidance must be developed for concepts such as “significant adverse
change” and “vulnerable marine ecosystems”.
Development of a precautionary risk management framework (see Risk assessment,
evaluation and management above).

•

Priority
Action
(A, B or
C)
A

A

B/C

“Internationally recognized standards” and
their significance in exploitation activities

•

Standard(s) development should, primarily, be an industry-driven initiative. Authority to engage with
relevant stakeholders to initiate a standard development process and framework.

B

Sponsoring State(s) and the Authority – a
clear division of duties and responsibilities?

•
•

Authority to initiate dialogue with sponsoring States to discuss way forward.
Develop a matrix setting out the division of duties and responsibilities.

B

“High-grading” of mineral deposits

•

The issue of grading policy needs further consideration with interested parties, including
“typical” break- even cut-off grades and environmental policy considerations.

B

Priority C
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We concur with the assigned priorities in the draft action plan except for the following, whose priority level we recommend should be
adjusted as stated:

Draft Regulation: Confidentiality of data and information & procedures to ensure confidentiality - priority A

High-level Issues: “High-grading” of mineral deposits – priority C
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Section 6: Making a submission
Structure of submission
Please would you kindly structure your submission as follows:
•
•
•
•
•

•
•

An opening paragraph introducing you and / or your organization and your direct and / or indirect interest in activities in
the Area (Please note for those stakeholders who responded to the Authority’s initial Stakeholder Survey, this is not required).
Your comments and / or suggestions referenced to the relevant part of this Report.
Any other general and / or specific comments you wish to make on the development of the regulatory framework.
A list of any supporting documents accompanying your submission, together with website links where applicable.
Your express consent (see below) to make your personal details and submission publicly available (note: the Authority
may also reference your comments against specific Sections and parts of the framework for ease of reading by all
stakeholders).
Your interest in future contact by the Authority and / or being part of a stakeholder group (except for those stakeholders
who have already expressed such an interest).
Your contact details clearly identified.

Closing date
The closing date for submissions is Friday, 15th May 2015 at 1800hr (EST).
Submission details
Submissions should be sent by post or electronically as follows:
Report to Stakeholders (ISBA/Cons/2015/1)
International Seabed
Authority 14-20 Port Royal
Street Kingston
Jamaica
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Email: consultation@isa.org.jm (format: PDF or Microsoft Word document).
Online submission publication & confidentiality
In the interests of transparency and to promote and encourage further discussion, the Authority may publish all
submissions on a dedicated area of its website athttp://www.isa.org.jm/en/home.
However, the Authority requires your express consent and approval to make submissions publicly available (i) including
your name and organization as appropriate or (ii) to make your comments without disclosing any of your personal details.
Please include such express consent in your submission where applicable. The default position is that your comments and
personal details will be kept confidential without attribution.
Future engagement & privacy
The Authority will retain your personal contact details securely and in-confidence (except for any disclosure consented to
above) with a view to contacting you solely in respect of future surveys, consultations and engagement.
Should you no longer wish the Authority to store your personal details, please advise us by sending a request to remove
your contact details to the email address above.
Anonymous submissions
Please note any submissions made anonymously will be disregarded for the purposes of this Report.
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Developing a Regulatory Framework for Mineral Exploitation in the Area
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